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Honorable Thomas C. Miller, J.S.C.
Superior Court of New Jersey

Somerset County Ceremonial Court House
20 North Bridge Street

Somerville, New Jersey 08876

Re:

Re:

Re:

Re:

MOUNT LAUREL

In The Matter of the Township of Warren for a Judgment of Compliance
of Its Third Round Housing Element and Fair Share Plan

Docket No. SOM-L-904-15

In The Matter of the Borough of Watchung for a Judgment of Compliance
of Its Third Round Housing Element and Fair Share Plan

Docket No. SOM-L-902-15

In The Matter of the Borough of Rocky Hill for a Judgment of Compliance
of Its Third Round Housing Element and Fair Share Plan

Docket No. SOM-L-901-15

In The Matter of the Borough of Frenchtown for a Judgment

of Compliance of Its Third Round Housing Element and Fair Share Plan
Docket No. HNT-L-309-15

Dear Judge Miller:

In accordance with the Case Management order of October 23, 2015, the Township of Warren,

and the Boroughs of Rocky Hill, Watchung, and Frenchtown (“Municipalities) hereby advise the Court

that they shall rely upon the following experts reports at the time of trial:

1.
2.
35

Report of Nassau Capital Advisors, dated September 22, 215.

Report of Econsult Solutions, analyzing the report of Dr. Kinsey, dated September 24, 2015.
Memo Report from Econsult Solutions dated December 8, 2015, addressing the “gap period”
issues.

Report of Econsult Solutions, dated December 30, 2105.



To: Honorable Thomas C. Miller, J.S.C.

Re: MOUNT LAUREL: Township of Warren, Boroughs of Watchung
Rocky Hill and Frenchtown

January 11, 2016

Page 2

We are aware that the reports and the spreadsheets supporting the December 30, 2015 Econsult
Report have previously been submitted to the Court by counsel in other matters and, therefore, have
not provided them so as not to inundate the Court with repetitive materials. If the Court would prefer
we would be pleased to submit additional copies of the materials or provide them in an electronic
format or on a CD. As all other counsel for intervening parties and most interested parties have also
received this material in other matters, we are not providing it them again. If they wish to have it sent
again, we will be pleased to accommodate their request.

We are also submitting a brief on compliance issues. A copy has been provided to all counsel.

We thank you for your continued attention to these matters and look forward to discussing them

with the Court at the next case management conference.

Respectfully yotirs,

[

Steven A\Kunzman
SAK:ke ' ]

Encl

cc: All Counsel and Interested Parties w/encl
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INTRODUCTION
The Township of Warren, and the Boroughs of Rocky Hill, Watchung, and Frenchtown
(“Municipalities”) submit this position statement on housing compliance issues as is directed by the
Court in the Case Management Orders of October 23, 2015.
THE COURT SHOULD APPLY THE SECOND ROUND RULES
WITH SUCH ADDITIONAL MECHANISMS, CREDITS AND
BONUSES ASHAVE BEEN FOUND ACCEPTABLE TO ENABLE
A MUNICIPALIY TO DEVELOP A REALISTIC HEFSP.
In general the Municipalities recognize that the primary sources for compliance are the Second
Round Rules, N.J.A.C, 5:93-1.1 (“Section 93” or “Second Round Rules”) with such adjustments as may be
gleaned from various decisions of the Appellate Division and the Supreme Court in the numerous

opinions addressing the various iterations of Third Round Rules, N.J.A.C. 5:93-95, N.J.A.C. 5:93-99. See,

In_re Adoption of N.J.A.C. 5:96 and 5:97 221 NJ. 1, 29 (2105) (“Mount Laure IV”). It must be kept in

mind that the various iterations of the Third Round Rules were fully realized and integrated regulatory
determinations that included the determination of the present and prospective need for the
municipalities, and corresponding compliance methodologies by which a municipality can address its

obligation. By rejecting the growth share concept of the rules, see, In re Adoption of N.J.A.C. 5:94 AND

5:95, 890 N.J. Super. 1 (App. Div. 2007), or the failure of COAH to adopt the subsequent iteration, see,

Mount Laure 1V, it would be misguided to select any particular provision contained in those rules as

gospel. One cannot have a complete understanding of the rules or the intent of COAH by looking at
select pieces of a comprehensive, integrated, and complex set of regulations without consideration of

the whole. As the Supreme Court has stated in In re Adoption of N.J.A.C. 5:96, 215 N.J. 578 (2013),

Thus, the growth share methodology's intertwinement with the entire regulatory
program is inseparable from the new regulatory scheme fashioned by COAH for
municipal third-round obligations and how they may be satisfied because it is so
pervasively woven into the entire regulatory program that it cannot be surgically
removed. See Wash. Nat'l Ins. Co. v. Bd. of Review of N.J. Unemployment Comp.
Comm'n, 1 N.J. 545, 556, 64 A.2d 443 (1949) (“[Tlhere must be such manifest
independence of the parts as to clearly indicate a legislative intention that the
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constitutional insufficiency of the one part would not render the remainder
inoperative.”). It requires that the regulations be invalidated and new regulations for
the third round be adopted. Because we hold today that a growth share approach is
incompatible with the FHA, we need not delve further into the differences among the
challengers' arguments about growth share as presented in their petitions.

Id. at 618. Where the appellate courts have found provisions acceptable, or have determined that they
do not violate the decisions and purpose of the Mount Laurel doctrine, those provisions can be
considered and utilized by the court to determine the most realistic and practical manner by which a
municipality can create a plan that meets its fair share obligation. Since the trial courts are not a
regulatory agency such as COAH, they can take concepts contained in those discrete rules into
consideration in evaluating the manner by which each municipality seeks to meet its obligation. The
Supreme Court’s commentary on the acceptability of certain aspects of those rules must be seen for
what they are: identification of mechanisms that can be considered, and can be used as “guidelines.”
221 N.J. 1, 29 (2015.) The Supreme Court identified six such guidelines, but noted that the trial courts
are to “judge [the declaratory judgement actions] on the merits of the records developed in individual
actions.” Id. The Supreme Court first “highlighted COAH’s discretion in the rule-making process,” then
provided that the trial judges:

-.may confidently utilize similar discretion when assessing a town's plan, if persuaded

that the techniques proposed by a town will promote for that municipality and region

the constitutional goal of creating the realistic opportunity for producing its fair share of

the present and prospective need for low- and moderate-income housing. In guiding the

courts in those matters, we identify certain principles that the courts can and should
follow.

Id. at 30. In giving consideration to the various opinions and interpretations of the compliance issues, it
is important to keep in mind that the municipal obligation is for the realistic opportunity for the
development of its regional fair share of low and moderate income housing. The Fair Housing Act,
N.J.S.A. 52:27D-301 et. seq. (“FHA”), in the definition of prospective need provides that the projection of
housing needs is to be based on the “development and growth which is reasonably likely to occur in a

region or a municipality.” N..S.A. 52:27D-304.j. The realistic opportunity, therefore, must take into



consideration what is realistic and feasible. This concept permeates the FHA, Section 307.1.e, and is
found throughout the decisions of the courts. Further, the Supreme Court gave the trial Courts
flexibility in dealing with these matters, including the consideration of the six guidelines and prior
decisions of the appellate courts. The six guidelines are:

1. Prior round obligations must be fulfilled as a starting point for the determination of a
municipality’s fair share obligation.

2. Elimination of the reallocation of excess present need is permissible.

3. Bonus credits are acceptable. The Court identified, by way of example, credits for extension
of affordability controls, and credits for every unit provided to the “very poor.”

4. Smart Growth and rehabilitation bonuses as were contained in the “second iteration of the
Third Round Rules.” These are considered to be “reasonably designed to further important
state policies.”

5. Exclusion of the “cost-burdened poor” from the present need calculation.

6. The revised methodology for identifying substandard housing utilized in the Third Round
Rules.

Id. at 32-33. In referring to the six “guidelines” the Court stated:
The above examples of approved actions from the earlier appellate decisions are cited
to guide the Mount Laurel-designated judges that will hear the actions pertaining to a
town's housing plan. We emphasize that the courts should employ flexibility in assessing

a town's compliance and should exercise caution to avoid sanctioning any expressly
disapproved practices from COAH's invalidated Third Round Rules.

Id. at 33. (emphasis added)

In sum, subject to cautionary use of disapproved practices, the charge to the trial courts is to
give consideration to the host of available mechanisms for compliance, as well as the incentives,
bonuses, and crediting that are available. Each town must be evaluated on it unique conditions, its
history of development, its employment characteristics, and the plan it proposes. This approach
essentially follows the decision made by Judge Jacobson in the Mercer County cases, a copy of which is

attached as Exhibit A.



THE KINSEY MODEL SHOULD NOT BE RELIED UPON AS
IT DOES NOT FOLLOW THE DIRECTIVE OF THE COURT.

Fair Share Housing Center (“FSHC”), the New Jersey Builders Association (“NJBA”), and various
developers have contended in matters throughout the state that the appellate courts have directed the
trial courts to simply apply the methodology developed in the second round rules, whereas the courts
have actually stated that the methodology should be “based on the previous round methods,” In re

Adoption of N.J.A.C. 5:96, 215 N.J. at 620 (2013), or “similar to the methodology set forth in the first and

second round rules.” In re Adoption of N.J.A.C. 5:96 AND 5:97 416 N.J. Super 462, 484 (App. Div. 2010).

FSHC and NJBA, as well as Dr. Kinsey himself, assert that Dr. Kinsey has adhered to the second round
methodology without any deviation. Just as the Supreme Court did not require blind adherence to all
the prior rules, but encouraged flexibility -- after all, twenty years has elapsed since the second round
rules were created. There is not only updated data; there are two decades of experience since the
creation of the second round methodology, plus the first decade in the transition from the courts to
COAH to be considered in this ongoing social experiment. The Court did not require blind adherence to
the previously used methodology; rather, it was to be “similar’ or “based upon” and therefore could
reasonably take into consideration the experience, knowledge and information that has been developed
over the decades.

The New Jersey League of Municipalities (“NJLM”) has presented a report from
Econsult Solutions (“Econsult” or “ESI”) which provides a critique of the Kinsey report and a report from
Nassau Capital Advisors that addresses the practical, reality based considerations that the trials courts
should consider, but were not taken into consideration by Dr. Kinsey. Econsult, which these
Municipalities have adopted as their experts in these matters, recently issued its “Solutions Report.”
These municipalities maintain that the methodology set forth in the Solutions Report is the correct
approach. Econsult has also prepared a separate position on the “gap period” (the period from 1999 to
2015 during which the rules from COAH and the obligations provided to the municipalities were not
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sustained). These Municipalities rely upon the Econsult reports, subject to any facts related to actual
development or information that pertains to actual development that has taken place in each
Municipality, including the actual amount of present need that may be demonstrated through a survey.
As noted, the application of the compliance mechanisms, including bonuses and credits, is
within the discretion of the trial court. The purpose of these proceedings is to determine how to achieve
the realistic opportunity for the development of low and moderate income housing in the community.
Courts are permitted to be flexible and can take into consideration the unique attributes and conditions
of each municipality that is before the court, as well as the effort that the municipality has done to

continue to comply, despite the confusion and uncertainty over the past sixteen years.

COMPLIANCE ISSUES

The Municipalities provide the following comments on the compliance issues. The Municipalities
assert that the applicability of these concepts must be considered within the context of the final plans to
be submitted to the Court for review. Without having a determination as to the actual present and
prospective need obligation of each Municipality, the plan to be presented cannot be finally
determined, and therefore, the credits and bonuses to be employed are not known. It is submitted that
the available mechanisms can be utilized in accordance with the manner that they have been permitted
by COAH, as supplemented or clarified by the Courts. The various credit and bonus issues that may be
considered are discussed below.

Municipal Plans- Bonus Credits: A critical component is that the credits, including bonus credits, be

applied cumulatively. This would also include the soft credits recognized in the 1980-1986 period.

1,000 Unit Cap: Although the Municipalities do not agree with the methodology and conclusions

presented by Dr. Kinsey, since his calculations only places Warren Township in a situation where the
1,000 unit cap may be applied as under Dr. Kinsey’s analysis, Warren’s present and prospective need

when combined exceeds 1,000 units. We are aware of the decision rendered by Judge Wolfson in the
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Middlesex County' cases which addresses this issue; however, we disagree with his decision as it
presumes that there is a calculable “need” for the period between 1999 and 2015 (the “gap period”)
and therefore he presumes there is an “obligation” for the period. These Municipalities rely upon the
analysis of Econsult as set forth in the “Solutions Report” and the December 8, 2015 memo from ESI
specifically related to the gap period which has been submitted to the Court for review and
consideration. The FHA is specific that that 1,000 unit cap applies to limit the obligation of a municipality
to no more than 1,000 in the 10 year compliance period. Judge Wolfson’s decision effectively ignores
the explicit language of the FHA and the legislative intent. Instead, Judge Wolfson relies upon the
analyses that is derived from Appendix D of the unadopted third round rules, even though the Supreme
Court did not state or even suggest that that aspect of the third round rules should be considered — it
was not one of the six aspects discussed above. The purpose of the cap was to ensure that no
municipality “need be concerned that it will be radically transformed by a deluge of low and moderate

income developments.” Mount Laure I, 92 N.J. 158, 219 (1983). After the Appellate Division struck

down the a rule pertaining implementing a 1,000 unit cap in Calton Homes, the legislature amended the
FHA to provide for the cap, and did so “to avoid the imposition of onerous burdens on municipalities by
adopting a regulation capping the fair share of each municipality at 1,000.” Wolfson Opinion p. 12,

citing, Sponsor’s Statement to Senate Bill No. 858 (Jan. 29, 1993) and Mount Laurel I, 92 N.J. at 291.

Judge Wolfson, however, went to the unadopted third round rules N.J.A.C. 5:99 to conclude that the
“mindset of that Agency” was that the gap period needs to be addressed and can be addressed over the

three subsequent cycles. He ignored the fact that there is nothing in Mount Laurel IV that indicates that

the 1,000 unit cap provision of the FHA should be ignored, adjusted, or even that the need should be
calculated to include the gap years. The Supreme Court directed that the methodologies are to be used

“to establish present and prospective” need, 221 N.J. at 30. Present need is the indigenous need which

! Annexed hereto at Exhibit B.



deals with substandard housing,” and prospective need is forward looking. The FHA defines prospective
need as a “projection of housing needs based upon growth and development which is reasonable likely

to occur.” N.JL.S.A. 52:27D-304j. Again, neither the FHA nor Mount Laurel IV supports calculating

prospective need by looking backwards. There can be little doubt that the gap period was an issue that
was known to the Supreme Court. The Court was explicit that municipalities should not be punished for
the delay — which created this gap period — but did not require that it be addressed; instead, it focused
solely on present and prospective need. The Supreme Court did address various aspects of the
numerous iterations of the Third Round Rules and addressed some to be considered by the trial courts.
The provision relied upon by Judge Wolfson was not one of them. What we are left with, then, is the
obligation to consider present and prospective need, and the Fair Housing Act that places a 1,000 unit
cap on all of the need (present and prospective); it does not permit the cap to be exceeded, and the
Supreme Court did not require it to be done as a component of constitutional compliance. It should be
kept in mind that the major portion of meeting the obligation is implemented over time. Past inequities
are not resolved immediately as was noted in Mount Laurel Il. This is a process involving zoning and
planning. Municipalities are obligated to zone to create the realistic opportunity for the development of
their regional fair share of low and moderate income housing; however, the legislature decided that
there needs to be a cap to protect from radical transformation; so as not it place too great a burden on a
municipality in any one cycle. Regardless of the cap, progress will be made towards the constitutional
goal. The speed with which it is being achieved was tempered by the legislature to avoid drastic
changes, including those which might not be sustainable is presented in the report from Nassau Capital.
Accordingly, Judge Wolfson’ ruling should not be followed and the 1,000 unit cap should be provided to

the entire present and prospective need, whether it includes the gap period or not.

2 See, AMG Realty Co. v. Warren Township, 207 N.J. Super. 388, 401 (L. Div. 1984)
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20% Cap: The cap should be applied to limit the allocations in any particular allocation period. The
Round Two Regulations, under N.J.A.C. 5:93-2.16 treat the cap as follows:
(a) A cap of 20 percent of the estimated 1993 occupied housing stock (community
capacity) cannot be exceeded by a municipality's need for new construction. The need
for new construction is the pre-credited need minus the reductions, prior-cycle credits,
and the rehabilitation components. This is based on the premise that if the affordable
housing was provided as a 20-percent set-aside of inclusionary housing, and if the
planned affordable housing was more than 20 percent of existing units, then the new
affordable housing and accompanying market units would exceed the number of
existing housing units in the community.
(b) Community capacity is determined by multiplying the estimated 1993 occupied
housing in the municipality (Appendix A, Exhibit 1, Column 4) by 0.20 and comparing this
to the municipal need for new construction.
1. If the community capacity is larger than municipal need for new construction, the
20—-percent cap is zero. This is the case for the present example.
2. If community capacity is smaller than municipal need for new construction, the
difference between community capacity and the municipal need for new
construction is subtracted from the latter to yield the 20-percent cap. The 20-
percent cap is the difference between community capacity and the municipal need
for new construction. Municipal need at this point equals pre-credited need minus
the reduction, minus prior-cycle credits, minus the 20-percent cap.
Except as follows concerning the language set forth in 2 above, trial courts should simply follow
the standard that COAH established and that remains in effect today. To follow the policy embodied in

this regulation faithfully, it is necessary to pick a more recent date than the 1993 date COAH selected



when it adopted the regulation in 1994. Furthermore, it is unknown how best to gauge “community
capacity” today. These questions are uniquely suited for planners to be addressed with plans to be
developed and submitted.

Family Rental Requirement: The Round 2 regulations did not impose a family rental requirement.

Instead, those regulations created an incentive for municipalities to create family rentals by offering a
two for one bonus under N.J.A.C. 5:93-5.15. That incentive proved to be very effective as evidenced by
the number of municipalities that designed plans with family rental components to secure the benefit of
the incentive. The Supreme Court did not take a position as to whether there should be a family rental
requirement and if so how best to achieve that objective. As the Supreme Court directed he trial judges
to avoid being policy makers in Mount Laurel matters, it is submitted that the Court should not rely
upon the 2008 regulations the Supreme Court later invalidated, or the 2014 regulations that COAH
proposed, but never adopted. Instead, this Court should follow the Round 2 regulations on the issue.

Rental Bonus Credits: The Supreme Court did not address the treatment of the rental bonus credits,

which have been the most utilized form of bonus credits. If the Supreme Court wanted to uphold the
treatment of Rental Bonus credits as they appear in any iteration of the Round 3 regulations, the Court
could have done so. Instead, the Court allowed its invalidation of the Round 3 regulations to stand and
opined on a number of bonuses other than rental bonuses. N..A.C. 5:93-5.15(d) addressed rental
bonus credits in the following manner:

(d) The Council shall grant a rental bonus for rental units that are constructed and
conform to the standards contained in N.J.A.C. 5:93-5.8(d) and 5.9(d) and 5:93-7. The
Council may also grant the rental bonus prior to construction when it determines that
the municipality has provided or received a firm commitment for the construction of
rental units. A municipality may lose the benefit of the rental bonus granted in advance
of the actual construction of the rental units if the municipality has not constructed the
rental units within the time periods established as a condition of substantive
certification; or granted preliminary or final approval for the construction of the rental
units (where a developer agreed to construct the rental units). A municipality may also
lose the benefit of a rental bonus if the preliminary or final approval is no longer valid or
if the developer has abandoned the development.



1. A municipality shall receive two units (2.0) of credit for rental units available to
the general public.

2. A municipality shall receive one and one-third (1.33) units of credit for age
restricted rental units. However, no more than 50 percent of the rental obligation
defined in (a) and (b) shall receive a bonus for age restricted rental units unless:
i. The rental units have been constructed prior to the effective date of this rule;
ii. The development has a valid preliminary or final approval from the
municipality and the developer remains committed to building rental housing as

of the effective date of this rule; or

iii. The time limit for constructing the rental units as per the conditions of
substantive certification has not expired.

3. No rental bonus shall be granted for rental units in excess of the rental obligation
defined in (a) and (b).
Municipalities should have a right to rely upon all the Round 2 regulations, and the six rulings of

the Supreme Court from Mount Laurel IV. One regulation should not be able to be selected from a

comprehensive regulatory scheme in a manner that would deny municipalities the right to rely on that
regulation making compliance more onerous. The Supreme Court addressed individual bonus
regulations from Round 3; it did not simply seek to uphold the Round 3 “bonus scheme,” and there is no

language in Mount Laurel IV that justifies such a position.

Age Restricted Housing: Generally, COAH’s Round 2 regulations capped age-restricted housing at

essentially 25 percent of the new construction obligation. See, N.J.A.C. 5:93-5.14. More specifically,
COAH created specific categories of municipalities and articulated formulas for each category based
upon the principal that there should be a 25 percent cap:

1. For municipalities that have received substantive certification or a judgment

of repose and are not seeking a vacant land adjustment, COAH applied the following

formula to determine the maximum number of age-restricted units a municipality could

include in its plan: .25 (municipal precredited — prior cycle credits — credits pursuant to
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N.J.A.C. 5:93-3.4 — the impact of the 20 percent cap — the impact of the 1,000 unit
limitation pursuant to N.J.A.C. 5:93-14) — any units age restricted in addressing the
1987-1993 housing obligation.
2. For municipalities that received or are receiving a vacant land adjustment: age
restricted units, COAH applied the following formula to determine the maximum
number of age-restricted units a municipality could include in its plan: .25 (realistic
development potential + rehabilitation component — credits pursuant to N.J.A.C. 5:93-
3.4) — any age restricted units in addressing the 1987-1993 housing obligation.
3. For municipalities that have never received substantive certification or a
judgment of repose and are not seeking a vacant land adjustment: age restricted units,
COAH applied the following formula to determine the maximum number of age-
restricted units a municipality could include in its plan: .25 (municipal precredited need
— prior cycle credits — credits pursuant to NJ.A.C. 5:93-3.4 — the impact of the 20
percent cap — the impact of the 1,000 unit limitation pursuant to N.J.A.C. 5:93-14.)
These formulas could increase or decrease the total number of age-restricted units a municipality could
use to address its obligations.
In addition, COAH'’s Round 2 regulations include a waiver provision. Specifically, N.J.A.C. 5:93-
15.1 provides as follows:
(a) Any party may request a waiver from a specific requirement of the Council's rules at
N.J.A.C. 5:91, 5:92 and 5:93 at any time. Such a waiver may be requested as part of a
municipal petition, by motion in conformance with N.J.A.C. 5:91-12, or in such other
form as the Council may determine, consistent with its procedural rules at N.J.A.C. 5:91.
(b) The Council will grant waivers from specific provisions of its rules if it determines:
1. That such a waiver fosters the production of low and moderate income housing;

2. That such a waiver fosters the intent of, if not the letter of, its rules; or
3. Where the strict application of the rule would create an unnecessary hardship.
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In the absence of a waiver, seniors will increasingly drive up the need for affordable housing,
while the 25 percent cap will increasingly preclude municipalities from targeting the need where they
find it. Thus, the case for a waiver will get increasingly stronger with time. In the future, as in the past, a
municipality should be eligible for a waiver if it can demonstrate that seniors account for more than 25
percent of the need for lower income housing in the municipality’s region. Under such circumstances,
the municipality would merely be meeting the need for affordable housing where it found it.

Very Low Income Units: The Supreme Court addressed Very Low Income (“VLI”)Units in its decision in

Mount Laurel IV as follows:

The same [Appellate] panel also approved the allocation of a bonus credit to a
municipality “for each unit that is affordable to the very poor, that is, a member of the
general public earning thirty percent or less of the median income.” [In re Adoption of
N.J.A.C. 5:94 & 5.95, supra] (citing N.J.A.C. 5:94-4.22).

[Mount Laurel IV, 221 N.J. at 32]

N.J.A.C. 5:94-4.22, the regulation the Supreme Court resuscitated, states: “Notwithstanding the
provisions of N.J.A.C. 5:94-4.20(d), a municipality shall receive two units of credit for affordable units

available to households of the general public earning 30 percent or less of median income by region.”

In addition, this Court should reject FSHC's assertion that the 13 percent VLI requirement applies
to the entire fair share, because such an interpretation violates well-established legal principles calling
for prospective application of statutes. Specifically, “statutes generally should be given prospective

application.” James v. New Jersey Manufacturers Ins. Co., 216 N.J. 552, 563-65 (2014) (quoting In _re

D.C., 146 N.J. 31, 50 (1996)); see also Gibbons v. Gibbons, 86 N.J. 515, 522 (1981) (“It is a fundamental

principle of jurisprudence that retroactive application of new laws involves a high risk of being unfair.”)

(quoting 2 Sutherland, Statutory Construction, § 41.02 at 247 (4th ed. 1973))). The preference for

prospective application of new legislation “is based on our long-held notions of fairness and due

process.” James, supra, 216 N.J. at 563 (quoting Cruz, supra, 195 N.J. at 45; accord Landgraf v. USI Film
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Prods.,, 511 U.S. 244, 266, 114 S.Ct. 1483, 1497, 128 L.Ed.2d 229, 253 (1994) (stating that “[t]he Due
Process Clause . . . protects the interests in fair notice and repose that may be compromised by
retroactive legislation”).

Relevant to the various matters currently before this Court, N.J.S.A. 52:27D-329.1 requires that
“at least 13 percent of the housing units made available for occupancy by low-income and moderate
income households will be reserved for occupancy by very low income households.” Section 329.1 does
not require half of the very low-income units to be family rental units; nor does it specify that the 13
percent requirement applies retroactively. Therefore, it is submitted that the Court should presume
that the 13 percent requirement applies prospectively to the Round 3 obligation. Moreover, we know of
no instance where the 13 percent requirement has been imposed on a prior round obligation.

COAH did not address this requirement in the Round 2 regulations it adopted in 1994 because
the Legislature enacted the very low-income requirement in 2008. Nor did COAH adopt regulations to
implement the very low-income requirement.

The Court should impose the 13 percent requirement in accordance with Section 329.1 of the
FHA; however, imposing an additional requirement that some percentage of those units must be “family
units” is not in the FHA and, as stated above, our courts cannot “insert an ‘additional qualification’ into a

clearly written statute when ‘the Legislature pointedly omitted’ doing so.” Fair Share Hous. Ctr., Inc.,

supra, 207 N.J. at 502-03. Therefore, this Court should not impose the “family-unit requirement” into
the FHA. Further, the courts should presumptively apply the 13 percent obligation prospectively to the
Round 3 component. Finally, the Supreme Court upheld the bonus for very low-income units and this
Court should honor that guidance.

Redevelopment Area Credits: Mount Laurel IV specifically addressed Redevelopment Area Credits and

made a point to recognize that the Appellate Division approved these credits under N.J.A.C. 5:97-3.19
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[T]he Appellate Division approved... “Redevelopment” bonuse[] contained in the second
iteration of the Third Round Rules. 416 N.J. Super. at 495-97, 6 A.3d 445..The
“Redevelopment” bonus awarded “1.33 units of credit for each affordable housing unit
addressing its growth share obligation ... that [wa]s included in a designated
redevelopment area or rehabilitation area pursuant to the Local Redevelopment and
Housing Law.” N.J.A.C. 5:97-3.19.

[Mount Laurel IV 221 N.J. at 31-32]

In light of the Supreme Court’s acknowledgement of the Appellate Divisions decision relating to
N.J.A.C. 5:97-3.19 and consistent with our position that the starting point in determining compliance
issues is the prior round standards plus the six Round Three provisions expressly addressed in Mount
Laurel IV, we assert that this Court should treat redevelopment area credits in the same fashion as
COAH treated such credits under N.J.A.C. 5:97-3.19.

Extension of Affordability Controls: Mount Laurel IV also addressed the extension of affordability of

controls as one of the six guidelines for crediting. The extension of affordability controls has been
recognized as a proper and reasonable crediting mechanism for the provision and retention of
affordable housing in a community. This can no better be illustrated than in Warren Township where the
Township extended affordability controls on a 57 unit municipally sponsored development and a 60 unit
100% privately owned affordable rental development called “Whispering Hills.” The affordable housing
restrictions were extended for both developments for the Third Round. In fact, the Township has
reserved in excess of $5 million from its affordable housing trust fund to extend the Whispering Hills
affordable housing controls for 30 more years. It would be unreasonable to not allow the extension of
affordability controls to be a proper crediting mechanism. Accordingly, in light of the Supreme Court’s
acknowledgement that the extension of affordability controls should be a proper crediting mechanism,
we assert that this Court should treat the extension of affordability controls in the same fashion as

COAH treated such credits under NJAC 5: 97-6.14.
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Vacant Land Adjustments:

Realistic Development Potential (“RDP”): COAH has preserved the right of a municipality with

insufficient land to determine how to satisfy its obligations once its adjusted obligation — otherwise
known as RDP -- has been determined. COAH set forth this policy in N.J.A.C. 5:93-4.2(g), which provides
as follows:

The municipality may address its RDP through any activity approved by the Council,

pursuant to N.J.A.C. 5:93-5. The municipality need not incorporate into its housing

element and fair share plan all sites used to calculate the RDP if the municipality can

devise an acceptable means of addressing its RDP. The RDP shall not vary with the

strategy and implementation techniques employed by the municipality.
Accordingly, if the Court determines that any municipality lacks sufficient land to meet its obligations,
COAH policies have always preserved the right of the municipality to decide how it wishes to satisfy its
adjusted obligation. Most importantly, once it satisfies its adjusted obligation and secured Plan
approval by COAH or the Court, the municipality should be entitled to a high level of “finality” as
discussed below.

Municipalities have made planning and fiscal decisions in reliance on this principle for many
years, and continuing this practice is critical to enabling municipalities to balance the need to create a
realistic opportunity for satisfaction of a specific number of affordable units with the need to generate
affordable housing in a manner that the community finds most acceptable. We submit that this Court
should preserve COAH'’s past practice of allowing the municipality to have full control over how it
satisfies its adjusted obligation.

The right of a municipality to choose how to satisfy its adjusted obligation should not vary if the
court determines a municipality’s RDP before approving its affordable housing plan or if the court
recalibrates the municipality’s RDP as a result of a developed site becoming available for development

after approving the municipality’s plan. Under both scenarios, the principles embodied in NJ.A.C. 5:93-

4.2(g) should control as it empowers the municipality to make the choice as to how to satisfy the
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adjusted obligation. This approach is supported by the FHA, N.J.S.A. 52:27D-311.a (providing that a
municipality may address its affordable housing obligation “by means of any technique or combination
of techniques which provide a realistic opportunity for the provision of the fair share.”)

A review of the FHA and the legislative history discussed provides further support for preserving
a municipality’s right to decide how to address its adjusted obligation. An examination of that history
reveals three clear and consistent themes:

(1) Voluntary compliance is preferable to exclusionary zoning litigation;

(2) Mount Laurel Il significantly stripped municipalities of home rule and the FHA seeks

to restore home rule via presumption of validity for compliant affordable housing plans;

(3) Municipalities need flexibility in fair share calculations based upon certain factors

including the municipality’s available, developable land.
Empowering municipalities to decide how to satisfy their obligations advances these goals generally and
the Legislature’s goal of restoring deference to the municipalities in the planning process.

Unmet Need: In Mount Laurel IV, the Supreme Court did not rule that COAH must use Round 2

regulations to formulate fair share standards. Instead, the Court indicated that trial courts should look

to COAH'’s “prior round” rules and regulations in formulating fair share standards. Mount Laurel IV at

30. This is significant because COAH dealt with the unmet need very differently in Round 1 than in
Round 2. In Round 1, COAH forgave the unmet need; those regulations have been upheld. In Round 2,
COAH required municipalities to address their unmet need. More specifically, COAH gave itself wide
discretion as to what it might require of municipalities with limited land to address their unmet need.
History has also shown that COAH has used this discretion to give deference to municipal choices. Since
the RDP defines the obligation that the municipality can realistically achieve, then everything else is
“unrealistic” by default under the COAH standards and common sense. In this context, it is important

too keep in mind that the Mount Laurel obligation is to create the “realistic opportunity for the
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development of low and moderate income housing,” not to impose obligations or to requiring planning
for development that is unrealistic and may never take place, both burdening the town’s planning
process and the interests of private property owners.

Several factors support a Round 1 approach. First, in order to create a meaningful incentive for a
municipality with limited land, a judgment of repose needs to provide attractive rights. At a minimum,
the judgment must provide the municipality true repose. A municipality should know that if it creates a
realistic opportunity for satisfaction of its RDP, it has done all that can reasonably be required of it with
respect to its new construction obligation. If a municipality that satisfies its RDP must still face
developers seeking to use the Mount Laurel doctrine to leverage it and strip it of its discretions in
planning, a judgment of repose will not actually create repose at all. Moreover, a requirement that
municipalities periodically update their vacant land studies will ensure that if land unavailable at the
point the RDP is set subsequently becomes available, the municipality will take that into account and will
address the RDP attributable to the newly available site on its own terms, not that of a developer.

Second, the FHA provides further support for a Round 1 approach. Section 307 provides: “It shall
be the duty of the council to...” determine housing regions; estimate the present and prospective need
for low and moderate income housing at the State and regional levels; and adopt criteria and guidelines
for 1) the allocation of regional need at the municipal level and 2) adjustments of that municipal
allocation based “upon available vacant and developable land, infrastructure considerations or
environmental or historic preservation factors.” See, N.J.S.A. 52:27D-307. There was no requirement as
to “unmet need” specifically because the whole point of the adjustment was to restore home rule.
Otherwise, the opportunity to plan, including maintaining what already exists in the municipality, would
be upended.

Third, legislative history provides further support for a Round 1 approach. Indeed, the Legislature

enacted the FHA in large part to restore home rule:
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The entire Mount Laurel process really is a legal advance on local home rule.
Previously, zoning legislation carried with it a strong presumption of validity, whereby a
town was almost guaranteed insulation against developer attack. With the recalcitrance
of many municipalities — and | stress, not all municipalities — the courts felt it necessary
to put aside the presumption of validity and, thus, the onslaught of litigation that now
comprises the Mount Laurel issue.

[Legislative Transcript of the Public Hearing before the Senate State Government,

Federal, and Interstate Relations and Veterans’ Affairs Committees, dated September

17, 1984 (“Legislative Transcript”), pertinent portions of which are attached hereto as
Exhibit C at page 11 (emphasis added)].

To advance the restoration of home rule, the Legislature “want[ed] the Housing Council to be able to
offer the municipality a very strong presumption of validity” if the municipality submitted a compliant
plan based on the regional estimate of need but incorporating reductions for vacant land and other
individual considerations. lbid. The Legislators also wanted to preserve the ability of municipalities to
secure adjustments if they lacked sufficient land while still maintaining home rule through the
presumption of validity: “Where there is a limit on the amount of developable land available for the
construction of low and moderate-income housing, that is a factor that must be considered.” Id. at 19.
Thus, the very purpose of the vacant land adjustment, as envisioned in the FHA and consistent with
COAH’s Round One regulations, was to allow land-poor towns to achieve compliance and maintain
home rule while remaining compliant with their constitutional obligations for affordable housing.
Instead of imposing an obligation on a land-poor municipality with respect to its unmet need, the court
should require such a municipality to update its RDP on a regular basis. It should not force the
municipality to create a realistic opportunity for satisfaction of an obligation greater than the realistic

development potential, which represents the number that defines what is realistically possible.

Fourth, the Supreme Court’s rationale in In re Adoption of N.J.A.C. 5:96 & 5:97 by N.J. Council on

Affordable Housing, 215 N.J. 578 (2013) provides further support for COAH’s power to take a Round

One approach. In this decision, the majority rejected “growth share” because it viewed the FHA as

* If the Court requests the full transcript of the legislative history we will be pleased to provide it.
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incorporating the principles the Court had established in Mount Laurel Il and it viewed growth share as a
violation of those principles. By the same token, in Mount Laurel Il, the Supreme Court also established
the principle that “[o]ur society may not be willing to rip down what we now have in order to right the

wrongs of the past, . . .” Mount Laurel I, 92 N.J. at 302 n. 51. Since the Supreme Court views the FHA as

the embodiment of principles it established in Mount Laurel lI, then the Court should apply those

principles, not just the ones that rendered the growth share regulations ultra vires. A Round One
approach that forgives the requirement that a municipality address an affordable housing obligation
greater than the RDP relieves municipalities of the obligation “to rip down buildings to right the wrongs
of the past”.

Fifth, N.J.S.A. 52:27D-313.1, adopted in 1989 (the “Fanwood Bill”) provides additional partial
support for the proposition that municipalities should have no obligation to generate affordable housing
on developed land and that, therefore, COAH should use a Round One approach that imposed no
obligations with respect to developed land. In this regard, the Fanwood Bill prohibits COAH from
considering “for substantive certification any application of a housing element submitted which
involves the demolition of a residential structure, which has not been declared unfit, or which
was within the previous three years negligently or willfully rendered unfit, for human occupancy or
use pursuant to P.L. 1942, c. 112 (C.40:48-2.3 et seq.), and which is situated on a lot of less than
two acres of land or on a lot formed by merging two or more such lots . . .” 1d.

Notwithstanding the foregoing, we recognize that circumstances may change and a site that was
not available for development at the time the municipality secured a vacant land adjustment may
become available. Under these circumstances, COAH’s policy has always been to preserve the right of a
municipality to address the obligation that may be generated by the availability of the previously

unavailable site. It is submitted that the Court should continue this policy. It should not permit
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developers force redevelopment of sites that contribute to the adjusted obligation and thereby infringe
on municipal prerogatives.

We therefore submit that the Court should to take a Round One approach to municipalities that lack
sufficient land to meet their obligation. Only if a site that was not available when a municipality
obtained an adjustment becomes available should a municipality possibly have an obligation. Under
such circumstances, however, the municipality and not the developer should have the power to decide
how to address the increased RDP.

CONCLUSION

A significant aspect of this issue will be driven by the determination of the Court of the present and
prospective need of the Municipalities. Since there are no current rules that respond to and address the
current conditions in New Jersey, the Court should take into account the various options for bonuses

and credits when evaluating the plan to be proposed by any municipality.

—
- /

Respegtfflﬂly subpditted,

/ 5?&7 A. Kunzman

[

Dated: January 11, 2016
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THIS MATTER having come before the court for consideration of the various arguments
put forth by the parties regarding compliance issues unrelated to the methodology for determining
the extent of the municipalities’ affordable housing obligations; and the court having considered

the arguments put forth in the briefing and at oral argument; and for good cause shown and for the

reasons set forth in the attached decision:

ORDER ON USL OF BONUS CREDITS



IT IS this 19" day of November, 2015, HEREBY ORDERED that:

1. The municipalities may choose to implement the bonus credit structure from either the
Second Round Rules or the Third Round Rules as part of their compliance programs,
but may not combine provisions from different Rounds.

2. All other matters are deferred until the court has received a fuli expert analysis.

3. The municipalities are permifted to utilize affordable housing obligation numbers
calculated by Dr. David Kinsey in his expert report or the numbers calculated by
Special Methodology Master Richard Reading in his spreadsheet attached to the court’s

decision as “Appendix A” in preparing their preliminary plans for court review.
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JACOBSON, A.J.8.C.

Factual and Procedural History

The present matter has arisen out of the New Jersey Supreme
Court’s 2015 decision reinstating the courts as “the forum of first

instance for evaluating municipal compliance with Mount Laurel

That role had previously been held by the Council on Affordable
Housing (“COAH”), which was authorized by the Fair Housing Act
(“FHA“), N.J.S.A. 52:27D-301 to -329, to guide municipalities in
meeting their affordable housing obligations. Having concluded
that COAH was “not capable of functioning as intended by the FHA,”

In re N.J.A.C., 5:96 & 5:97, supra, 221 N.J. at 19, the Court

directed the trial courts both to establish the present affordable
houging obligations for New Jersey'’'s municipalities and to certify
nunicipal plans to meet those obligations through declaratory
judgment actions. Id. at 24-29.

Pursuant to the Supreme Court’s directive, eleven of the
twelve Mercer County municipalities filed declaratory judgment
actions with this court: Hamilton, East Windsgor, West Windsor,
Lawrence, Robbinsville, Princeton, Pennington, Ewing, Hopewell
Township, Hightstown, and Hopewell Borough.* In additicon, the

municipalities have been joined by several intervenors: Fair Share

) On November 10, 2015, Hopewell Borough voluntarily dismissed its declaratory
judgment action, citing the expense of participation,
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Housing Center (“FSHC"), New Jersey Builders Association (“NJBA"},
OTR East Windsor Investors, LLC, Thompson Realty Company of
Princeton, Inc., CF Hopewell, LLC, Howard Hughes Corp., The
Blackpoint Group, LLC, and Avalon Watch, LLC.

Like some other courts enforcing Mount Laurel obligations,

this court has treated certain common issuesz among the parties in
a consolidated manner. In an effort to establish some guidelines
for all of the municipalities to follow as they prepare preliminary
affordable housing plans for judicial review, the court invited
the parties to submit briefs addressing any compliance issue they
thought could be decided as a matter of law. On September 25, 2015,
the court established a briefing schedule and oral argument for
the cowmpliance issues. Given the municipalities’ representation
that their expert report on methodology would not be available
until the end of 2015, the court determined not to address the
mechanism for c¢alculating the affordable housing obligation at
this time.

That decision was prompted by the fact that the court had
only received expert reports on methodology from two intervenors.
First, and most prominently, FSHC submitted a report from its
expert, Dr. David Kinsey. Dr. Kinsey’s report both presented an
affordable housing calculation methodology and then applied that

methodelogy to assign numerical affordable housing obligations for




all Mercer County municipalities. In addition, NJBA subnmitted a
report from Art Bernard supporting and endorsing Dr. Kinsey'’s work.

Conversely, the wmunicipalities had initially selected Dr.
Robert Burchell to provide an alternate methodology for
calculating the affordable housing obligation for each town. But
due to Dr, Burchell’s unexpected incapacity last summer, he was
unable to complete this task. The municipalities subsequently
retained a replacement, Econsult Solutions, Inc. (“Econsult”),
both to critique the expert report of Dr. Kinsey and to provide a
geparate calculation of each town's fair share burden. While
Econsult submitted its critique of Dr, Kinsey's report to the court
in Octdber, it is not anticipated that it will provide its
affordable housing methodology and calculations until December
2015 at the earliest. Without the benefit of expert testimony on
behalf of the municipalities, the court was reluctant to evaluate
and then determine the appropriate methodology to calculate
affordable housing needs.?

Nevertheless, the court anticipated that there.might be a set
of legal issues relevant to the towns’ compliance obligations hut

unrelated to the methodology of determining the number of units

2 On October 30, 2015, Special Methodology Master Richard Reading, appointed
to assist the courts in Ocean, Monmouth, and Mercer Counties (COAH Region 4},
igsued a report discussing both the Kinsey Report as well as Econsult's
critique. This report included a preliminary, total affordable housing number
for the whole of Mercer County, but did not provide preliminary numbers for
each town. Upon this court’s request, however, Mr. Reading's office recently
provided preliminary affordable housing calculationa for each municipality in
Mercer County. These numbers are attached as “Appendix A" to this decision,
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necessary to meet those obligations that were ripe for decigion.
The court hoped that inviting the presentation of such issues and
releasing a decision on such matters would have a positive impact
en the compliance process by assisting municipalities in drafting
their compliance plans and fostering mediation by reducing
uncertainty. Although the oral argument proved so divisive that
the court’'s hopes for mediated settlements early in the process
were dashed, the court nonetheless concludes that some clarity in
the compliance process wmay ultimately contribute to mediated
resolutions in some of the Mercer County towns. Notably, however,
the court will addrese only a small subset of the panoply of
arguments made by the parties because most of the lssues were too
intertwined with the methodology for calculating the obligations
to be decided at this point absent full expert input.

For example, the validity of the Kinsey Report and his
calculation methodology was argued by many of the parties. FSHC’s
extensive briefing sought to defend the Kinsey approach. A similar
defense was a prominent feature of briefs gsubmitted by OTR East
Windsor Investors, LLC, and Thompson Realty Co. of Princeton, Inc.
Conversely, briefing from Mason, Griffin, & Pierson, on behalf of
various municipalities, presented arguments directly contesting
the Kinsey methodology. The court is persuaded that the merits of
these arguments cannot be properly reviewed without the benefit of

expert input on each side,
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In addition, East Windsor argued extensively against Dr.
Kinsey‘’s inclusion of genior citizen households in his affordable
housing calculations. This argument was disputed by FSHC, NJBA,
OTR East Windsor Investors, LLC, and Thompson Realty Co. of
Princeton, Inc. Here again, the court has determined that the
appropriate consideration of senior citizen households in
calculating atfordable housing obligations is too closely related
to methodology to be decided at this time. This sentiment was
echoed by Special Master Richard Reading in his October report, in
which he noted that, while East Windgor's concerns were legitimate,
the precise degree to which the calculation needed adjustment could
only be determined after further expert input on methodology. While
Mr. Reading opined that some adjustment was necessary and he
incorporated an adjustment into his preliminary report, East
Windsor seemed to suggest that senior citizen households should be
excluded from consideration in the methodology altogether, The
court thus has decided that this issue cannot appropriately be
decided at this time,

Almost all of the parties commented on whether a 1,000-unit
cap should be used to linmit each municipality's affordable housing
obligation pursuant to N.J.S.A, 52:27D-307(e). While the Honorable
Douglas Wolfson, J.S.C., released a decision on this issue on

October 5, 2015, Middlesex County Mt. Laurel Litigation, MID-L-




3365-15, et al., this court has decided not to address the matter
at this time.

Firstly, it remaing unclear how many Mercer County towns will
be eligible to claim the 1,000-unit cap. Mr. Reading'’s preliminary
calculations, for example, utilize the cap for only one Mercer
County town. If that analysis or a similar one is adopted by this
court, the issue can be reviewed in the one case where it may be
relevant, Moreover, the court was persuaded (particularly by
arguments put forth in the Mason, Griffin & Plerson brief) that
analysis of the 1,000-unit cap issue may very well be intertwined
with questions regarding methodology. For example, the court will
likely need to determine the applicability of £he 1,000-unit cap
to the sixteen-year gap in regulatory action from the expiration
of the Second Round Rules in 1999 to the present declaratory
judgment actions. Before considering this issue, the court may
reguire expert input to determine whether, for example, the
inclusion of this regulatory “gap period” would result in any
double counting.

After considering the numerous arguments put £forth by the
parties in response to its September 25 order, the court has
decided to issue a ruling only on the limited subject of the

appropriate bonus credits Mercer County wunicipalities may use in




their plan proposals.?® This decision is provided in an effort to
clarify some compliance issues to assist the municipalities in
developing their preliminary plans and perhaps to help foster some

mediated settlements.

Legal Analysis

After reviewing the arguments of the parties, the court
concludea that Mercer County municipalities may choose either the
Second Round or Third Round framework regarding bonus credits, but
may not combine approved bonus credits from hoth rounds. This
limited discretion comports with Mount Laurel case law and the
specific guidance provided by the Supreme Court in its 2015 order
to the courts.

The Mount Laurel doctrine places a constitutional requirement

on each municipality to provide a realistic opportunity for the
construction of its fair share of the present and future regional

housing needs for low and moderate income households. §. Burlington

County NAACP v. Twp. of Mount Laurel, 67 N.J. 151, 174 (1975) (Mt.

Laurel I}; In re adoption of N.J,A.C, 5:94 & 5:95, 390 N.J. Super.
1, 15 (App. Div. 2007), certif. denied, 192 N.J. 72 (2007). The

Supreme Court’s opinion in S. Burlington County NAACP v, Twp. of

!*The court also notes, for clarity's sake, that “bonus credits” are distinct
from “construction credits.” See In re Adoption of N.J.A.C. 5:94 & 5$:95, 390
N.J, Super. 1, 81 (App. Div., 20Q07). The latter pertains to the subject of the
extengsion of affordability controls and will not be covered by thig decigion,
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Mount Laurel, 92 N.J. 158 (1983) (Mt, Laurel II) provided the basic

framework for establishing whether a municipality has met its Mount
Laurel obligations. The Court directed that municipalities must
first establish their housing need by calculating a concrete number
of housing units. Id. at 215-16. Following enumeration of the need,
municipalities must create housing plans that provide a “realistic
opportunity” to meet that housing need. Id. at 221,

The latter requirement entailed an entirely practical review
of a plan‘g effect on a municipality and developer incentives:
municipalities need to demonstrate that there “is in fact a
likelihood—to the extent economic conditions allow—that the lower
income housing will actually be constructed.” Id, at 222. Indeed,
subsequent courts have struck down rules that inadequately
incentivize development or dilute a town's obligation. See In re

Adoption of N.J.A.C, 5:94 & 5:95, supra, 390 N.J., Super. at 73-74

(noting that such inadequate incentives “provide[ ] municipalities
with an effective tool to exclude the poor by c¢ombining an
affordable housing requirement with large-lot zoning and excessive
demands for compensating fees in lieu of providing such housing”) .,

These goals were largely adopted by the Legislature when it
created an administrative mechanism for enforcing affordable
housing requirements through the FHA and the State Planning Act.
N.J.8.A. 52:18A-196 to -207. Most notably, the FHA created an

administrative agency, COAH, which would be required to promulgate




periodic rules to guide municipalities in both ascertaining their
fair share housing obligation and in developing an appropriate
compliance program to meet that obligation,

COAH twice carried out this task successfully—passing the
First Round Rules in 1986, N.J.A.C. 5:92-1.1 to -18,20, which
covered housing obligations from 1987 to 1993, and the Second Round
Rules in 1994, N.J.A.C, 5:93-1.1 to -15.1, which covered housing
obligations accrued from 1987 through 1999, These Rules largely
withstood various legal challenges levied against them, The Third
Round Rules, by contrast, failed on two separate attempts to secure

judicial approval. See In re Adoption of N.J.A.C. 5:%4 & 5;95,

supra, 390 N,J. Super, 1 (overturning the first iteration, codified

at N.J.A.C. 5:94-1.1 to -9.2); In re Adoption of N.J.A.C. 5:96,

215 N.J. 578 (2013) (overturning the second iteration, codified at
N.J,A.C, 5:96-1.1 to -20.4). When COAH failed to adopt a third
iteration, Jleaving a fifteen-year regulatory gap, the Supreme
Court decided to rewmove COAH from its role and reinstate the courts
as the primary enforcement mechanism for affordable housing

obligations, In re N.J.A.C., 5:96 & 5:97, supra, 221 N.J. at 19-

20, Despite the fact that the Third Round Rules were rejected by
the Appellate Division in 2007 and again in 2010, those courts
explicitly endorsed specific features of the Rules in each review.

See, e.g., In re Adoption of N.J.A.C. 5:96 and 5:97, 416 N.J.

Super, 462, 495-98 (App. Div. 2010}, aff’d sub nom. In re Adoption
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of N.J.A.C. 5:96, 215 N.J. 578 (2013). The Supreme Court explicitly

acknowledged these determinations as potential sources of guidance
for the trial courts in carrying out their current task. In re

N.J.A.C. 5:96 & 5:97, supra, 221 N.J. at 30-33. (The 2010 Appellate

Division rulings were also largely endorsed by the Supreme Court

in 2013, In re Adoption of N.J.A.C, 5:96, supra, 215 N.J. at 619).

The usage of bonug credits in affordable housing plans has
repeatedly been approved by courts as a proper incentive to foster
the creation of affordable housing units. See, e.g., Mount Laurel
II, supra, 92 N.J. at 217; Calton Homes v. Council on Affordable
Housing, 244 N.J. Super. 438, 456-58 (App. Div. 19%0), certif.
denied 127 N.J. 326 (1991) (permitting the use of rental bonus
credits to ensure that such units are constructed). Their use was
among the provisions of the Third Round Rules that were explicitly

endorsed by the Appellate Division. See, e.g., In re Adoption of

N.J.A.C. 5:94 & 5:95, supra, 390 N.J., Super., 1, 81-84 (App. Div.

2007); In re Adoption of N.J.A.C. 5:96 & 5:97, supra, 416 N.J.
Super. at 495-97. Bonus credits supply incentives by rewarding
towns that approve the construction of specific types of affordable
housing units. The bonuses encourage towns to approve affordable
developments because the bonuses assist the wmunicipalities in
meeting their affordable housing obligations. Thus, for example,

a two-for-one bonus credit for rental housing would double-count
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each rental unit constructed in satisfying a municipality’s
overall obligation,

COAH implemented different systems of bonus credits in both
the Second Round Rules and the Third Round Rules. In the Second
Round, there wasg only one type of bonus credit authorized tco
incentivize the construction of rental units. See N,J.A.C. 5:93-
5.15(d). The Rules required municipalities to provide 25% of their
housing obligations in the form of rental units. Id. In order to
incentivize the construction of such units, the Rules permitted
the municipalities to receive bonus credits for each rental unit
constructed in meeting that 25% minimum. Id. Specifically, the
Rules provided a two-for-one credit for family rental units and a
1.33-for-one credit for age-restricted and alternative living
unitg. Id.

The Third Round Rules endorsed significant changes to the
bonus credit structure. First, COAH altered the rental bonus so
that municipalities could only receive it after having met the 25%
mandatory minimum for rental units. N.J.A.C. 5:97-3.6(a). Second,
COAH introduced four new types of bonuses: (1) a 1.33-for-one bonus
for each affordable unit constructed in housing areas designated
as most desirable for development by the State Planning Commission
({the so-called “Smart Growth” bonus), N.J.A.C. 5:97-3.18; (2) a
1,33-for-one bonus for each affordable wunit constructed in

redevelopment ox yrehabilitation areas designated by the Local
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Redevelopment and Housing Law (the “Redevelopment” bonus),
N.J.A.C. 5:97-3.19; (3) a two-for-one bonus for each affordable
unit constructed for very low income households (i.e., those
members of the public earning no greater than 30% of the median
income), N.J.A.C, 5:97-3.7; and (4) a two-for-one bonus for
municipalities that had followed the iteration of the Third Round
Rules in effect between 2004 and 2008 (the “Compliance” bonus).
N.J.A.C, 5:97-17. In addition, COAH limited the aggregate of all
bonuses permitted to 25% of a wunicipality’s overall housing
obligation. N.J.A.C, 5:97-3.20. In 2007, the Appellate Division

affirmed the very low income credit bonus. In re Adoption of

N.J.A.C. 5:94 & 5:95, gupra, 390 N.J. Super. at 81-84. In 2010,

the Appellate Division affirmed both the Smart Growth and

Redevelopment bonuses. In re Adoption of N.J.A.C. 5:96 & 5:%27,

supra, 416 N.J. Super, at 495-98. These conclusions were explicitly

cited with favor by the Supreme Court in its 2015 decision. In re

N.J.A.C. 5:96 & 5:97, supra, 221 N.J, at 31-32. The Appellate

Divigion also overturned the Compliance bonus, In re Adoption of
N.J.A.C. 5:96 & 5:97, supra, 416 N.J. Super, at 497-98, but the
Supreme Court expregsed no opinion on this point. See In re

N.J.A.C., 5:96 & 5:97, supra, 221 N.J. at 31-32,

It is important to note that the courts did not merely rubber-
stamp COAH’'s bonus credits; rather, they closely inspected each

provision to ensure that it properly incentivized the development
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of affordable housing. The courts were well aware that bonuses and
credits that do not incentivize construction could result in an
unconstitutional dilution of housing obligations, providing

rewards without requiring action. See, e.g., In_ re Adoption of

N.J.A.C. 5:96 & 5:97, supra, 416 N.J. Super. at 493-95

(invalidating rental bonus credits awarded to municipalities for
units that had been planned in the prior round but had not yet
been constructed). Thus, the bonus credits of the Second and Third
Round Rules that were upheld by the courts we;e only accepted after
a rigorous legal analysis to ensure their validity.

The present inquiry does not require the court to deterwine
whether new bhonuses properly incentivize construction without
unduly diluting the affordable housing need. Rather, the Supreme
Court directed the trial courts to utilize, at their discretion,
the available Second and Third Round Rules. Thus, this court’s
task is simply to determine which of the already accepted bonus
credits from the previous rounds may be applied by the Mercex
County towns as they prepare preliminary affoxdable housing plans
due to the court in December 2015,

The municipalities argued that the court should permit the
use of the Second Round bonus structure in conjunction with the
specific Third Round bonuses approved by the Appellate Division-—
e.q. the Redevelopment and Smart Growth bonuses—as well as the

Compliance bonus credit that was expressly struck down. By
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contrast, FSHC argued that the court should use only the bonus
credit structure of the Third Round. To further highlight the
diversity of opinions proffered, the court also notes that NJBA
seems to find almost any combination of bonus credits acceptable,
80 long as the court maintains the aggregate 25% cap on all bonus
credits contained in the Third Round Rules.

Having reviewed the arguments of the parties and applicable
case law, the court will authorize the municipalities to choose
either the bonus credit structure of the Second Round Rules or
that of the Third Round Rules except for those provisions, such as
the Compliance Bonus, that were expressly rejected by the Appellate
Division. This court does not see the need to revisit the in-depth
analysis of prior appellate courts vregarding the Rules. The
municipalities should not be deprived of policies that have been
permitted by the courts in the past.

On the other hand, the court will not permit the
municipalities to select any combination of bonus credits
previously authorized. The court shares the concern expressed by
FSHC at oral argument and in its briefing-namely, that combining
bonuses and credits from both rounds <could dilute the
municipalities’ obligations to a degree COAH sgought to avoid.
Notably, COAH itself never aggregated the bonus credits in the
manner advocated by the municipalities. To the contrary, as noted

above, COAH maintained a certain balance in the c¢redits between
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the Second and Third Rounds: while the Third Round Rules increased
the number and type of bonus credits available, COAH limited the
use of the rental bonus credit from the Second Round and
established an overall cap for bonus credits.

Notably, the court is concerned that a significant imbalance
could result if the court were to permit municipalities to choose
bonuses from either Round. For example, such an order would permit
a municipality to maintain the Second Round’s allowance for rental
bonus credits for each unit constructed in wmeeting the
municipality’s obligation (rather than permitting such bonuses
only after that obligation has been met, as provided in the Third
Round}, plus the three new credits implewmented in the Thixrd Round,
with no limit on their aggregate use. The court agrees with the
concerns voiced by PSHC that such an imbalanced system would
impermissibly dilute the Mercer County municipalities’
constitutional obligations. Accordingly, the municipalities may
choose either one or the other approach in developing their plans,
but may not combine both.

Moreover, the municipalities’ position is unsupported by the
case law, A close examination of the applicable opinions shows
that the courts evaluated the impact of each bonus credit within
the broader context of the then current Rules as a whole. E.g.

Calton Homes, supra, 244 N.J. Super. at 457 (“The rental bonus

rule is part of a comprehensive scheme to encourage municipalities
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and developers to build affordable rental units in the future.”).
In re Adoption of N.J.A.C., 5:94 & 5:95, supra, 390 N.J. Super. at
83 (noting in its analysis of the bonus credit structure in the
Third Round Rules that “[t]lhe third round rules do not dilute
satisfaction of the housing need to the same degree as first or
second round rules”). In other words, the rulings regarding bonus
credits were purposefully contained within the context of the
broader Round of rules in which they were found., The court is not
persuaded that the appellate courts intended that specific bonus
credits be divorced from the context in which they were adopted.
Consequently, the court will apply the discretion afforded it by
the Supreme Court as a “forum of first instance for evaluating

municipal compliance with Mount Laurel obligations,” In_re

N.J.A.C. 5:96 & 5:97, supra, 221 N.J. at 20, by providing the

Mercer County municipalities with the cheoice described above.

In adopting this approach, the court has tried to remain
cognizant of the Supreme Court’s direction that the “judicial role
.+« « is not to become a replacement agency for COAH.” Id. at 29.
The Court explicitly eschewed “creat(ing] an alternate form of
statewide administrative decision maker for unresolved policy
details of replacement Third Round Rules.” Id. On the other hand,
the Court emphasgsized the courts’ “flexibility in assessing a town’s
compliance” and explicitly endorsed the use of creative means to

achieve it. Id, at 33, Thus, the courts have been ordered to use

17




the same tools that were used in the prior rounds in flexible ways
to assure satisfaction of each town’s constitutional obligation to
provide affordable housing.

In addition, the Supreme Court’s directive gives trial courts
the discretion to utilize both Second Round and Third Round Rules
in various combinations as they adjudicate affordable housing
obligations. While the Supreme Court did ban the use of the Third
Round’'s “growth share” methodology, stating instead that “previous
methodologies employed in the First and Second Round Rules should
be used to establish present and prospective statewide and regional
affordable housing need,” Id, at 30, the Court did not simply
condemn the Third Round Rules in toto. Quite to the contrary, the
Court explicitly enumerated with positive endorsement several
Third Round Rules that had been upheld by the Appellate Division
in 2007 and 2010. Id. at 30-33., This list included the new bonus
credits discussed above, as well as other Third Round alterations
relating to the methodology for calculating affordable housing
obligations (which are not presently before the court). Id.

The Supreme Court’s positive view of aspects of the accepted
Third Round Rules demonstrates the flexibility the Supreme Court
provided to the trial courts to use rules from either the Second
or the Third Round. Firxst, the list itself is presented in

permissive terms, See Id. at 33 (noting that the list is meant to

*guide” courts). Thus, although it explicitly endorses the use of

18




Third Round bonuses and credits that were approved by the Appellate
Division, the Court quite strikingly did not require that these
bonuses be used. Second, the list itself was also not meant to be
exhaustive; rather, it simply provides a sample of Third Round
Rules that may be used.

Thus, this court is satisfied that permitting the
municipalities to choose from bonus structures that have already
withstood judicial scrutiny will allow them to select the option
best suited to each municipality’s circumstances without risking
the dilution condemned by the appellate courts. Moreover, the
approach falls within the flexibility that the Supreme Court
afforded to the trial courts in reviewing municipal efforts to

meet their Mount Laurel obligations.

In short, the court concludes that by permitting the use of
either the Second Round or Third Round bonus credit structure, the
municipalities’ compliance plans will-as required by the Mount
Laurel doctrine—appropriately incentivize development without
diluting their affordable housing obligations. The court now
leaves it to the Mercer County municipalities to select which of
the bonus credit structures they will utilize as they develop their

plan proposals.
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Other Matters

Finally, the court will continue to require submission of
preliminary plans from each town that has an active declarxatory
judgment action by December 7, 2015. In preparing the plans, each
town may utilize either the Kinsey numbers or the preliminary
numbers proposed by Special Methodology Master Richard Reading and
provided to the court on November 13, 2015, These numbers are
attached to this decision as “Appendix A,” and were calculated
based on the approach contained in Mr. Reading’s report of October

30, 2015, which has already been circulated to the parties,
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WOLFSON, 1.8.C.
I.  Statement Of The Case

Following the Supreme Court’s decision in In re Adoption of N.J.A.C. 5:96 and 5:97 by

N.J. Council on Affordable Housing, 221 N.J. 1, (2015) (“Mount Laurel IV™), several

municipalitics moved before this court for a declaration that their respective fair share numbers
should be capped at 1000 units in accordance with the Fair Housing Act (the FHHA) and with

existing regulations of the Council on Affordable Housing ("COAH"). See N.J.S.A, 52:27D-

307(e); NJA.C. 5:97-5.8."

Consequently. the novel issues to be adjudicated here concem: (1) the availability,
applicability. and manner of implementation of the *1000 unit cap” as to each of the municipalities’
respective Third Round obligations; (2) whether and to what extent those obligations must
address, in the aggregate, both the unmet need for lower income housing that had been generated
between 1999 and today (the “gap period™), as well as their fair share of the region's prospective
need for such housing as calculated from today through 2025; and (3) how credits for affordable

units constructed during those prior cycles shall be applied.

: These municipalities include the following: Monroe; South Brunswick; East Brunswick;

Old Bridge; Plainsboro: Edison; South Plainfield; and Sayreville (collectively, the
“Municipalities”) Each of these Municipalities have pending, separate declaratory judgment
actions seeking declarations that their respective housing elements and fair share plans are
constitutionally compliant. For purposes of efficiency, I have consolidated these cases for oral
argument only, and have allowed interested parties (o file briefs and supplemental briefs and also
participate in the oral argument.




Il Relevant History Of The 1,000 Unit Cap
In response 1o the firsi two Mount Laurel decisions.? the Legislature enacted the FHA.
which created the Council on Affordable Flousing (*COAH”). That administrative agency was
empowered to “define housing regions within the state and the regional need for low and moderate
income housing, along with the power to promulgate criteria and guidelines to enable
municipalities within each region to determine their fair share of that regional need.” Hills Dev.,

Co. v. Bernards. 103 N.J. 1, 20 (1986) (hercinafier “Mount Laurel IH™): see N.J.S.A. 52:27D-305

(establishing the Council on Affordable Housing). In addition, the Legislature bestowed upon
COAH, instead of the courts, the power “to decide whether proposed ordinances and related
measures of a particular municipality will, if enacted, satisfy its Mount Laurel obligation,” thereby
embracing and codifying a municipality’s constitutional obligation to provide a realistic
opportunity for the construction of its fair share housing for lower and moderate income

households. 1d.; sce also Sod Farm Associates v. Twp. of Springfield, 366 N.J. Super. 116. 123

(App. Div. 2004) (COAH established “as an alternative method of review to be used by
municipalities for challenges, review of zoning regulations and for protection from future
challenges™).

In a concerted effort calculated to protect municipalities from onerous fair share burdens
that could cause a “‘radical transformation” of the municipality,” the Legislature directed COAH

to adopt guidelines that would “adjust” the present and prospective fair share if “[t]he established

2 Southern Burlington County NAACP v. Twp of Mount Laurel, 67 N.J. 151 (1975) (hereinafter
“Mount Eaurel 1”); Southern Burlington County NAACP v. Twp of Mount Laurel, 92 N.J. 138
(1983) (hereinafter “Mount Laurel I1").

* The genesis of the phrase “radical transformation™ stems from the Mount Laurel 11 decision itself.
See, 92 NLJ. at 219 (where the construction of the requisite housing would “radically transform the
municipality overnight,” trial courts were authorized to “relieve a municipality of its duty™ to
satisfy its obligation immediately).




pattern of development in the community would be drastically altered.” NJ.S.A. 52:27D-
307(c)(2)(b). Pursuant to N.J.S.A, 52:27D-307(e), COAH was authorized in its discretion to:

place a limit, based on a percentage of existing housing stock in a
municipality and any other criteria including employment opportunities
which the council deems appropriate. upon the aggregate number of units
which may be allocated to a municipality as its fair share of the region’s
present and prospective need for low and moderate income housing.

Consistent with this directive, COAH enacted NJ.A.C. 5:92-7.1, which provided:

(a) After receiving the crediting provided in Subchapter 6, Credits,
where a municipality’s present and prospective fair share exceeds 20
percent of its total occupied housing stock as estimated as of July 1,
1987. the municipality may adjust its fair share to 20 percent of its
" estimated 1987 occupied housing stock.

(b) After receiving the crediting provided in N.LA.C. 5:92-6, Credits,
where a municipality’s present and prospective fair share exceeds
1,000 low and moderate income housing units, the municipality may
adjust its fair share to 1,000.

Three years after these regulations were promulgated, the Appellate Division invalidated

them. Calton Homes, Inc. v. Council on Affordable Housing, 244 N.J. Super, 438, 450 (App. Div.

1990), certif. denied, 127 N.J. 326 (1991} (hereinafter *Calton Homes™) (COAH’s determination
that a fair share number exceeding 1,000 per se constitutes a drastic alteration of the established
pattern of development in all New Jersey municipalities deemed arbitrary and unreasonable).
Because a per se cap did not properly account for the fact that “certain municipalities may have a
fair share obligation more than double the 1,000-unit cap™, the Appellate Division predicted that a
substantial fair share disparity might well arise among municipalities within the same housing
region, id. at 450, 553, prompting it to remark that the Legislature “could not have intended to
convey unbridled discretion to select an absolute cap on the number of units to be built without

first considering the burden imposed on the petitioning municipality and its relationship to other
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municipalities sharing the burden of providing regional and statewide housing needs.” Id. at 448.*
As amended, N.J.S.A. 52:27D-307(c) provided. in pertinent part;

No municipality shall be required to address a fair share of housing units. .,
beyond 1,000 units within six years from the grant of substantive
certification, unless it is demonstrated, following objection by an
interested party and an evidentiary hearing, based upon the facts and
circumstances of the affected municipality that it is likely that the
municipality through its zoning powers could create a realistic opportunity
for more than 1,000 low and moderate income units within that SiX-year
period.

Instead of a “per se™ 1.000 unit cap, the Legislature “add[ed] critetia correlating a 1,000 unit cap
with a municipality's capacity to absorb a substantial amount of affordable housing.” In re

Application of Tp. of Jackson, 350 N.J. Super. 369, 373 (App. Div. 2002) (hereinafter “Jackson”).

Among “the facts and circumstances which shall determine whether a municipality’s fair share
shall exceed 1,000 units... shall be a finding that the municipality has issued more than 5,000
certificates of occupancy for residential units in the fen-year period preceding the petition for
substantive certification,” N.J.S.A. 52:27D-307(e).}
In accordance with its administrative authority, COAH promulgated N.J.A.C. 5:93-14.1,
which directly paralleled § 307(c) of the FHA:
No municipality shall be required to address a fair share beyond 1,000

units within six years from the grant of substantive certification, unless it
is demonstrated, following an objection and an evidentiary hearing, based

* The Legislature quickly responded to the Calton Homes decision by adopting an amendment (o
the FHA designed to cure the deficiencies adjudicated to exist in the prior version. See Sponsor’s
Statement to Senate Bill No. 858 (Jan. 29, 1993) (“[t]he courts declared the regulation illegal
because it imposed a cap that was not based upon the facts and circumstances of the munici pality™).

5 Whether, and to what extent any of the moving or affected municipalities qualify, or are otherwise
entitled to the benefit of the 1000 unit cap, is not before me, and has not, except in general terms,
been addressed in this decision. In point of fact, various factual disputes may well exist, precluding
any determination of cligibility as a matter of law. To the extent that such eligibility is contested,
based upon the established criteria and parameters of the regulations, a plenary hearing regarding
such eligibility will likety be required.




upon the facts and circumstances of the affected municipality that it is
likely that the municipality through its zoning powers could create a
realistic opportunity for more than 1,000 low and moderate income units
within the six year period. The facts and circumstances which shall
determine whether a municipality’s fair share shall exceed 1,000 units
shall be a finding that the municipality has issued more than 5.000
certificates of occupancy for residential units in the six year period
preceding the petition for substantive certification. ¢

In 2002, the Legislature increased the “certification™ period from six to ten years, but the
Legislature did not otherwise alter § 307(e) of the FHA. See N.JLS.A. 52:27D-307(c); see also
Sponsor’s Statement to Senate Bill No. 1319 (“This bill would increase from six to ten years the
certification period under™ the FHA) ( May 18, 2000). Consistent with that amendment. COAH
promulgated N.J.A.C. 5:97-5.8, which provides:

(a) No municipality shall be required to plan for a projected growth share
obligation beyond 1,000 units within 10 years from the grant of
substantive certification, unless it is demonstrated, following an
objection and an evidentiary hearing, based upon the facts and
circumstances of the affected municipality, that it is likely that the
municipality through its zoning powers could create a realistic
opportunity for more than 1,000 low- and moderate- income units
within the ten year period. The facts and circumstances which shall
determine whether a municipality’s projected growth share shall
exceed 1,000 units shall be a finding that (he municipality has issued
more than 5,000 certificates of occupancy for residential units in the
ten year period preceding the petition for substantive certification.?

® COAH'’s interpretation that the 1.000 unit cap applied to “calculated” and not “pre-credited™
need. was upheld in the Jackson, supra, 350 N.J. Super. at 375-76, *Pre-credited need” is defined
as “the municipal low and moderate income housing obligation resulting from subtracting filtering,
residential conversion and spontaneous rehabilitation from the sum of indigenous need, reallocated
present need, prior cycle prospective, prospective need and demolitions.” N.J.A.C. 5:93-1.3,
“Calculated need” is defined as “the result of subtracting adjustments, reductions, credits, bonuses,
prior cycle credits and the 20 percent cap from the precredited neced. To the extent that the Council
has knowledge of prior cycle credits and eligible reductions, these credits and reductions have been
applied to the municipal housing obligation.” Id.

7 Other than extending the certification period from six to ten years, N.LA.C. 5:97-5.8 replaced
“fair share” with the term “projected growth share,” both of which are undefined. Although the
“growth share™ methodology originally adopted for calculating Third Round obligations has been
deemed unconstitutional, In re Adoption of N.J.A.C. 5:96 and 5:97. 215 N.J. 578, 620 (2103), the
validity of N.J.A.C. 5:97-5.8 has not been raised. and is not before me.
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L. Application of the 1,000 Unit Cap to Third Round Compliance.
Because COAH failed to adopt its Third Round rules by 1999, it has been left to the
designated trial courts to discern as a matter of first impression, the manner and method by which

the 1000 unit cap should be applied going forward, beginning in 2015, See Mount Laure] [V,

supra, 221 N.J. at 5; sec also In re Adoption of N.J.A.C, 5.96. 416 N.I. Super. 462, 473 {App. Div.
2010). In doing so, two vastly disparate legislative interests mus:t be weighed: tirst - insuring that
municipalities meet their constitutional obligations to provide their fair share of affordable housing
on the one hand; and second - sensitivity to, and recognition of the reality that the imposition of a
large or onerous municipal housing obligation in a relatively short time span may well cause a
“sudden and radical transformation” in many municipalities, on the other. See N.J.S.A. 52:27D-

307(e); N.JLA.C. 5:97-5.8; see also, Mount Laure] 11, supra, 92 N.J. at 280,

In this regard, the municipalities maintain that the FHA and COAH’s implementing
regulations are clear and unambiguous, and based thereon, if their Third Round fair share
obligation is greater than 1,000 units, then they are statutorily “entitled” 10 have their respective
fair share obligations limited to 1000 units over the ten year period following their anticipated

judgments of compliance.® In contrast, the Infervenors argue that had COAH functioned as

2 Whether or not the issue is framed as a question of statutory interpretation, the court must

still base its decision on the legislative intent and purpose. See DiProspero v. Penn, 183 N.J. 477,
492 (2005) (“The lLegislature’s intent is the paramount goal when interpreting a statute and,
generally, the best indicator of that intent is the statutory language.”). The court must “ascribe to
the statutory words their ordinary meaning and significance,” Id. at 492, and must be “guided by
the legislative objectives sought to be achieved by the statute.” Shelton v. Restaurant.com, Inc.,
214 N.J. 419, 429 (2013).




intended, Third Round rules would have been adopted in 1999, Fourth Round rules would have
been adopted in 2009, and Fifth Round rules would be adopted in 2019, Assuming that the 1000
unit cap was applicable during those time periods, and that COAH had granted substantive
certification for each of those Rounds, Intervenors contend that the “cap” would have been
aggregated and would have been 2,600 units, because the true compliance period for these
declaratory judgment actions is actually twenty six years (from 1999 to 2025), and not the single
10 year period going forward from the anticipated 2015 judgment of compliance. To conclude
otherwise, they urge, would result in an unconstitutional “dilution” of the actual affordable housing
need, contrary to the mandates of the Mount Laurel decisions.’

In striving 1o resolve this controversy and to achieve an equitable and lawful result, 1t is

not the job of the trial court to become a “replacement agency for COAIL"” Mount Laurel IV, 221

N.J. at 29. Nevertheless, in the absence of a current administrative format within which to operate,

the Supreme Court in Mount Laurel IV has suggested that the designated Mount Laurel trial judges

“track™ the processes provided for in the FHA “as closely as possible.” so as 1o create *a system
of coordinated administrative and court actions.” Id. In doi 1g so, it is helpful to examine COAH’s
past practices and regulatory framework (both as enacted and proposed) as well as the Supreme
Court’s treatment of these issues in an effort to glean some assistance, insights and guidance in
crafting a workable construct that tracks “as closely as possible’ the probable manner in which
COAH. if tasked to do so today, would address these competing concerns and policies. Id. at 29,
In pertinent part, N.J.§.A. 52:27D-307(¢) states. “No municipality shall be required to

address a fair share of housing units affordable to households with a gross household income of

® Intervenors have not challenged the 1000 unit cap on its lace, but rather, contend that the
municipal interpretation and suggested application of a single 1000 unit cap covering only the
period from 2015-2025 would render the regulation unconstitutional as applied.
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less than 80% of the median gross household income beyond 1,000 units within ten years from the
grant of substantive certification.” Unquestionably, the Legislature intended the 1,000 unit cap 10
be applied to a single ten year compliance period. What the Legislature could not have foreseen
was that COAH would cease to function, leaving the courts, literally, to fill the 15 vear gap period
from 1999 until today.

The constitutional obligation to provide affordable housing is a strong one, and has been a
bedrock principle of our judicial fabric for nearly 45 years'® and has, likewise, been firmly
embraced by our Legislature for nearly 20. Indeed, the Supreme Court only recently demonstrated

the strength of its resolve to enforce this constitutional imperative in both In re Adoption of

NJ.A.C. 5:96 and 5:97, supra, 215 N.J. at 588, and Mount Laurel 1V, supra. However, balanced

against this constitutional imperative, is an equally strong sensitivity to, and interest, historically
exhibited by both the Legislature and the courts, that municipalities deserve protection from a
sudden, dramatic influx of housing units (both affordable and market rate), which, potentially
could drastically alter the landscape of. and/or radically transform a given municipality. See

N.JS.A. 52:27D-307(e); see also Mount Laurel I1, supra, 92 N.J. at 219,

Nonetheless. I cannot abide the result urged by the municipalities. Not only is it abundantly
clear that the Legislature never intended the cap period to extend beyond one single 10 year period,
but a contrary interpretation would undoubtedly lead to an untenable and unconstitutional resuls.

(see e.g. Calton Homes), which should, where possible, be avoided. See Schierstead v. Brigantine,

29 N.J. 220, 230 (1959) (If reasonably possible, statutes should be accorded a construction that is

' See e.g., Oakwood at Madison, Inc. v. Madison Twp. 117 N.J. Super. 11 (Law Div. 197 1), 128
N.J. Super. 438 (Law Div. 1974), aff’d, 72 N.J. 481, 494 (1977) (“[T]he basic rationale embraced
by Judge Furman in both of his opinions in the case is substantially that adopted by this court in
Mount Laurel™).
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sensible and consonant with reason and good discretion, rather than one that leads to absurd

consequences); see also State Farm Mut. Auto Ins. Co. v. State, 124 N.J, 32, 61 (1991) (courts

should avoid interpretation of a statute that would render it unconstitutional),

While the municipalities before me may well have good intentions, and are no doubt
blametess for COAH’s inaction, the well-documented failures of that Agency neither relieved nor
absolved these towns from fullitling (or at least attempting to fulfill) their respective fair share
responsibilities. Regrettably, these constitutional obligations have been accumulating for the past
sixteen years with little evidence of significant statewide compliance. Interpreting the FHA and
COAH regulations so as to ignore that unmet need would be squarely at odds with the constitution

and the Legislature’s overarching intent to produce atfordable housing. See In re Adoption of

NJ.A.C. 5:96 and 5:97, supra. 215 N.J. at 588 (stating that the main purpose of the FI1A and the

Mount Laurel decisions is to fulfill a constitutional, moral. and general welfare obligation to

provide housing to the less fortunate in our society): see also Calton Homes, supra. 244 N.J. Super.

at 460-461 (cautioning that, in some instances, the 1,000 unit cap may result in a dilutionary effect.

which could, itself, unconstitutionally interfere with the FHA's overall purpose).

V.  Implementing Qutstanding Fair Share Housing Obligations
Notwithstanding the inevitable conclusion that the municipal fair share obligation must, in
some fashion, include the unmet need that accumulated during the prior 16 year gap period, ' 1

must still endeavor to give effect to the competing legislative and judicial concerns and cautions

"' This analysis. of course, assumes that one or more of the municipalities before me would have
qualified under COAH regulations to be eligible for the cap during that 16 year gap period.
Otherwise, the accumulated unmet need, like the “capped™ need (less credits) would be carried
forward as well,




to avoid drastically altering the landscape and/or causing a radical transformation by allowing an
excessively onerous or burdensome influx of housing,'?

In attempting to strike an equitable balance between these competing imperatives and
policies, it is appropriate to examine the Supreme Court’s treatment of the “radical transformation™

issue as well as COAH's own responses and conduct relative thereto. See Mount Laurel JV, 221

N.J. at 29 (instructing that “certain guidelines can be gleaned from the past and can provide
assistance to the designated Mount Laure] judges in the vicinages™)

In Mount Laure! 11, the Supreme Court indicated that courts were authorized to “relieve a
municipality of its duty to immediately satisfy its present need in a situation when the construction
of the requisite housing would be in such quantity as would radically transform the municipality

overnight,” (Mount Laurel I1, supra, 92 N.J. at 219), but cautioned that such relief was to be granted

“sparingly™. Id. The Appellate Division has, likewise, weighed in, concluding that under a
“judicially supervised plan,” when the danger of radical transformation exists, the “[t]rial courts
should have the discretion, under those circumstances, to moderate the impact of such housing by
allowing the present need to be phased in over a period of years.” Calton Homes, supra, 244 N.J,

Super at 449-50 (quoting Mount Laurel I, supra, 92 N.J. at 219) (emphasis supplied).

On the regulatory front, before its demise, COAH was in the midst of considering a new

substantive rule. N.JLA.C. 5:99," which, essentially, would also have allowed participating

'? See Sponsor’s Statement to Senate Bill No. 858 (Jan. 29, 1993) (stating that COAH intended
“to avoid the imposition of onerous burdens on municipalities by adopting a regulation capping
the fair share of each municipality at 1000.”); see also Mount Laurel 11, 92 NJ. at 219,

K If adopted, N.J.A.C. 5:99 would have repealed 5:97. See 46 N.JL.R. 924.
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Municipalities to phase in their “Unanswered Prior Obligation™"* over subsequent compliance
cycles: “[m]unicipalities shall be governed by the standards in NJLA.C. 5:93 to address

Unanswered Prior Oblfigations but shall not be required to address more than 50 percent of the

Unanswered Prior Obligation, except as constrained by the Positive Prior Cycle Buildable Limit
column in chapter Appendix D.” 46 N.I.R. 931 (emphasis added).

Inasmuch as the proposed Rule would have protected a municipality seeking substantive
certification against being forced to provide for “more than 50 percent” of its prior round
obligation, it is logical to infer that COAH contemplated that these units would not be lost, but
rather, would presumptively, have been phased in and addressed in no less than two future rounds
of compliance. (See 46 N.J.R. 931 (municipalities “not required to address more than 50 percent”
during their current compliance cycle).

Even though N.J.A.C. 5:99 was never adopted by COAH, it does provide a window into
the mindset of that Agency, and demonstrates a concern about superimposing a significant
“Unanswered Prior Obligation™ onto a municipality's prospective need number. As proposed, a
municipality’s prior unmet need would not have been lost or eliminated, but rather, the impact of
its inclusion would be softened, by phasing it in over at least two consecutive compliance cycles,
Nor can it be said to facially offend the Constitution, inasmuch as the Supreme Court and Appellate
Division have both concluded that a “phasing in™ of the present need over time is appropriate

where necessary to avoid a radical transformation. See Mount Laurel 11, supra. 92 N.J. at 219;

Calton Homes, supra, 244 N.J. Super at 449-50. To the contrary, the trial courts were specifically

" “Unanswered Prior Obligation™ is “the sum of the 1987 through 1999 and the 1999 through 2014
prior obligations as determined in chapter Appendix D reduced by past affordable housing
completions and publicly subsidized affordable housing that is eligible for crediting pursuant to
NJ.S.A. §2:27d-307.¢(1) and N.LS.A. 5:93. Reductions for a sending municipality’s completed
RCA units are not included in the Unanswered Prior Obligation numbers.” 46 N.J.R. 924,
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authorized to “moderate the impact” of a burdensome or onerous influx of housing by allowing
the accumulated present need (o be phased in “over a period of years.™ 1d., 91 N.J. at 219,

So too, here, N.J.S.A. 52:27D-307(¢) and N.L.A.C. 5:97-8 should be applied in a manner
that gives effect to the intent and dual purposes of both the Legislature and the Supreme Court —
providing affordable housing without any unnecessary dilution, while at the same time,
minimizing the potential for a “radical transformation” through a “phasing in™ of the housing need
generated during the gap period over several cycles. Such an interpretation avoids an absurd,
untenable or unconstitutional result, and is, entirely consistent with the discretion and flexibility

expressly aftorded the trial courts under Mount Laurel IV, Mount Laurel 1§ and Calton Homes. !5

In order to effectuate these principles, those municipalities qualifying for the 1000 unit cap
for the 2015-2023 period, shall also be required to include in their housing element and fair share
plans, the affordable housing need attributable to the gap period, but they will not be required to
do so entirely during the first 10 year period following an adjudication of compliance. Instead,
those units attributable to the gap period will presumptively be divided equally, and shall be
required to be provided during 3 separate, consecutive 10 year cycles, starting with the 10 year
period following their anticipated 2015 grant of compliance. The presumptive use of 3 cycle
periods'® may be subject to a downward modification if a moving party demonstrates by clear and
convincing evidence that a given municipality could reasonably create more units than the

presumptive 1/3 of the aggregate need from the prior cycles, or can reasonably do so in fewer than

'* See e.g. Mount Laurel 1V, supra, 221 N.J. supra, at 33 (emphasizing that the courts “should
employ flexibility” in assessing a town’s constitutional compliance),

* While I cannot foreclose the possibility that a particular municipality with unique physical or
environmental constraints, could, in good faith, seek to extend the presumptive 3 cycle period
within which to absorb its unmet prior obligations, given the likely constitutional challenge, and
the questionable likelihood of success, the viability of such a request seems highly doubtful.
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three 10 year cycles, based upon sound environmental and planning principles, as well as those
“facts and circumstances™ contemplated in NJL.A.C, 5:97-5.8."7

All municipal requests for credits, (whether “cap” eligible or not), shall be addressed in the
manner authorized by COAH, as upheld by the Appellate Division in Jackson, supra, 350 N.J.

Super. at 374-77. and implicitly sanctioned by the Supreme Court in Mount Laurel IV, 221 N.J.

at 30 (previous methodologies and aspects of COAH's rules found valid by the appellate courts
may be utilized “confidently™ by trial judges). Excess credits that were earned during prior rounds
(1987-1999), or since 1999, are to be applied firsi to the 16 year gap period between 1999 and
2015. after which a municipality’s affordable housing obligation would be capped at a maximum
of 1600 units.'® and (if not exhausted), thereafter. against the prospective need obligation for the

next 10 year cycle (2015-2025).

'7 Although the issue is not presently before me, some municipalities that cannot qualify for the
1000 unit cap may still have a “substantial” affordable housing obligation based upon their prior
unmet and prospective need obligations. Such municipalities may contend that imposing upon
them a fair share obligation that is composed of the entire accumulated prior unmet need in addition
to the 2015 prospective need number would likewise constitute an unfair burden, and would
similarly result in a “radical transformation™ entitling them, in fairness, to phase in their
obligations over time as well. There may be merit to this contention, See Mount Laurel II, supra,
92 N.J. at 219 (although such relief should be granted “*sparingly”, trial courts have discretion to
phase in the “present™ need over a period of years to avoid a radical transformation). Accordingly,
for any municipality that cannot qualify for the 1000 unit cap, there will be a presumption against
phasing in its prior unmet need. However, that presumption may be overcome if, by clear and
convincing evidence, the “facts and circumstances™ demonstrate that satisfying the entirety of its
fair share obligation during the 2015-2025 cycle. would, based on sound environmental and
planning principles, cause that municipality to undergo a radical transformation.

"* Consistent with the Jackson case, all credits are to be applied {irst to the calculated need for the
gap period (1999-2015), and if| after having applied these credits, excess credits slill remain,
they would be applied against a municipality’s prospective need obligation covering the 2015 to
2025 cycle. See also, n. 6, supra,
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V.,  Conclusion

For the reasons set forth above, 1 am satisfied that the accumulated need that developed during
the gap period must be included as a component of a municipality’s affordable housing obligation,
but that allowing it to be phased in over this and future compliance cycles, where warranted by the
“facts and circumstances”, properly balances the compelling public policies and constitutional
interests promoted by, and embodied in, both the FHA and the Mount Laurel decisions. Likewise
it fairly reconciles these constitutional protections with the competing interests of those
municipalities, whether eligible for the 1000 unit cap or not, that their respective towns not be
radically transformed “overnight”, while tracking “as closely as possible”, the intent and purposes
of the FHA and COAH regulations, while remaining true to the spirit of Mount Laurel.,

Intervenor Fair Share Housing Center shall submit an appropriate form of order, incorporating

this opinion by reference under the 5 day Rule, No costs.
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SENATE, No. 2046

STATE OF NEW JERSEY

—
:>:>m-|mt.*.uwu--u~m--

B Rk bk WA 3
m-u@wbgﬂs:

INTRODUCED JUNE 28, 1984
By Senstors LIPMAN, STOCKMAN and LYNCH

Heferved to Committer on State Government, Feders! and
Interptate Relations and Veterans Affairs

AN ACT concernin housing, siverding P, L, 1968, ¢. 40, and maku.-
an appropriation.

Be 11 eNatten by the Senaie and Geneval Agcembly nf 1o Stgr.
of New Jersey: X

1, (New section) This act shall be known snd niay he cited as the
“Fair Housing Aet."

2. (New seetinn) The Legslature finds thar

w. The New Jersey Bupreme Coort, throuzh its rufings ni Santl
Burlingtow County NAACP 1. Mouwnt Laurel, 67 N, ). 151 (1870
and Sorwth Burlington County XA ACP v, Mownt Losrel, 025, J, 1
(1085}, has deterniined thot every monicipelity v 8 grawih nres
haz a constittiona! obligation te provide a realistic sppariver
for a fair share of ite region’s present and prospective needs for
hovsing for low and nioderate income (amilies.

. In the second Mount Laurel raling, the Sepreme Court s:ared
that the determination of the methods for satisfyivg this constity.
tional obligation “is better left to the Legislarre.” thet the cour
hes “siwayve preferred lemislative fo judicist action in their Anld.”
nod that the judicial role in opholding the Mouni Laurel doririns
“conld decrease as a resclt of legislafive and executive action™:

¢. The interest of all citizens, ineloding low and moderate ivcome
fawmilies in need of affordable housing, would be best served hy a
comprehensive planning and implementation response te this eav.

stitutiona} obligation:
EXPIANATYION-——Matior euclosed tn bold-feoed brackets Ltbwid in the sbare hill
1s rot enscied and B Intended 19 be emitied in 1he low,
Mutier prioted in halice fhws iy wew menter.
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d. There &re n munber of essential ingredients 10 Ao compre.
hensive plauning and implementation responge, inclodivg  the
establishment of 8 Statewide Fair share housing guideliney md
standerds, the determination of {air share at Lhe municipal level
snd the prepsration of u municipal housing element. Siate review
of the loca) fair share rtody snd bousing element, and a eontivuing
source of State fonding for Jow sud moderete income houaing 1v
repluce the feders! housing sohsidy progranis whicli have been
slmost eompletely elunipsted.

¢. The State cay wmaximize the nomber of low ond oderst-
income unite provided in New Jersey by allowing its municipalities
1o adopt six-vesr pharing schedules for meeting theiy {air share,
g0 Tou s the mnnicipalities permit tlie inuned%ste LOUSITUCiion of
4 subsiantial amount of thie fair share. and 5o lonz as the Lezirin.
rure funde n housine sahsidy program for ench year of the phasine
schedule.

3, (New sectinn} As used in this act:

. A fordable housing”™ mepng liousine for whicihv & hovzrelinld i
not reqpuired 1o puy more than 206G of its rross household ineonse
for principal, interest, taxes, msurance syl fidmeowners fees o1 wol
more thay 305 of it uross hovsakiold income for rent usd utilitie:,

h. "Councif” means the Council on Affovdnide llousineg vsiei-
lished in this acl.

¢. “Low jncome housing” means housing nifordable to. ond
oceupied hy. households with e cross houselimd income equal 1n
506G, or luss of the inedian aross household income for hiousehcld:
of the same size within the reyion in which the housing is located,

d. “Moderate income housingz” means hansine affordahle 10, ami
occupied by, houeeholds with o zross household incon equal 1n
more than 506 hut fess tkan BO% of the wedian croe: household
income for households of the same size within the region in whick
the housing is loceted,

e. “Region” mesns \he general srea which constitutes the housinge
market ares of which a monicipality is s part.

{. “Resolulion of participation” means o resolution adopted by a
mubicipality ip which the municipality chooses to prepare a fair
ghare study and honeing element in accordance with this act.

£. “Inclusionary development” means & residential housing
development in which st Jeast 20% of the housing units are low and
moderale income housing.

4. n. (New section) There is established in. but not of, the Depart.
ment of Community Affairs & Council on Affordable Housing o
copsist of seven members appointed LY the Governor with the
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pdvice and conseni of the Senme, of whom 1o sia!l vopresent the
interests of municipal government. twa shall reprerent the interests
of housebolds in need of low aud moderate bousing and who shall
have an expertise iu land use practices aud hoasing issves. and
three shall represent the pollic interest, of whom one oiay he a
State officicl. Not more thun tour of the keven shall be mruthers of
the same politieal pariy.

b, The members shall serve for 10rms of six vears, except that of
the mensbers fivst appointed, rwo shall serve f'or terms of four years,
two {0r tenus of five vears, and three for tevins of six venrs, sid
except that any State officisl shall serve ouly while the officiul
continues to hold the office held al the time of appointnient. Al
raeishere shall serve nntil their respective suceessors ure appginted
and shall jave qualificd. Vaeanciee shall be iilled in the soine
me.er as tire origingl appoitnent, but for the reuwinder oo o
UireX e terl, anly.

¢. The menihere shall be compenseted, except tor Gny Siu.-
utheial, ot the rate of §136.00 Tor eech six-liour day. ur provate!
tion thereui :0r more or less tiutn six hours, spent in airendsuce A
weetingy und consoltations and all memvers shall be eliyible 1ot
reinH BRI, 101 Netessury expendvs incurred o connection wills
the dischurge of their duties.

g, The tiovernur shall designate u rembher to serve as ensirma,
1hroughout the nevsier’s serns of offive nnd wiil Lk surcessor suali
have Teen appointed and quatified,

e Apny membier may he removed from office. Jor miseandunt in
ofce, willful negleet of duty, or other conduct evidencing ititness
for the office. or for incompetence. 4 proceeding ior removel muy
he instituted hy the Atterney Geveral in the Superior Court, .\
neniber or employee of the council ghail autoniatically forefit hix
offive or employment upon conviction of any erine. Any wmeibes or
employee of the council shall be subject to the dury to appear aud
testily and 10 removal front hie afiice or employinent in aecordance
with the provisions of I, L. 1870, ¢. 72 (U, 24:81-17.48 ¢! sey. .

5. 8. (New sectiont The couucil may establish, and irom time
ta time alter. such plan of orgunization a& it may deem expedient.
and may inenr expenses within the limits of fuods availabie to it

i, The council shall elect anvnaily by 8 majurity of its members
one of its members. other than the chsirman, 10 serve ag vice.
cheirman for a term of one year and uutil his successor is elected.
The vice-cheirmayn shall carrv out all of the responsibilities of the
chairman ne preseribed in this sct during the chairman's abseoce,

disqualification or inahility to serve.
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d. The couneil sholl appoint and fix the salary of sn executjve
direcior who shall serve at its pleasure. The courncil may employ
such other personnel as it deems necessary. All employees of the
conimission shall be in the unclassified service of the Uivil Servipy
aud shal) be deemed confidential employees for the puyposes oi tiu
#Mew Jersey Employer-Emplovee Relations Act” (F. L. 1041, ¢,
100; C. 34:13A-1 et seq.). The council may employ lepal conngel
who shall represent it in auy proceeding 10 which it 1 a pariy, and
wlhio shall render legal advice to the council. The council may
coutract for the services of other profesnionsl, lechuies! o:d opera-
tiona! personpel and consultants as may he necessary to Lhe per.
foymence of its duties. Memmbers and employees shall he exrolfel
in the Publi¢ Employees Retirement System nf New Jersey (P, L.
1954, c. 84: C. 43:15A-] et seq.).

6. [New section} 1t shall be thie duty of the council tv ascertain
the bousing needs oi, and formulate s 1air share plan for the distvi-
buotion of, low and moderale ipeome housing units in the voricus
regions of the Siste as it shall delineate joy the period ending
nine montie arier tire effective date of Lhie net and vvery six yemrs
thereaiter. ‘Tire plun shall include, but need not be liniited to:

a. Housing regions, wiich may be difierent for purpoees o:
present snd prospective need:

b. An analysis oi the precent and prospective need tor fow anc
1ioderate income lhousiug i the State sned in esch rezion and tit
indipenous need:

¢. Population and housebold projections: and

d. Uriteris tur gllocating present and prospective foir share of
the housing need among the municipalities in eaeh region and
guidelines lor municipal sdjustmente hased upow vacuit lund.
infrastructure considerations or other municipal matters.

7. {New section) Within nine monthis after the effective daie of
this sct. the council shell, ni secordones witl the “Administrative
Procedure Aet" 1, L, 1968, ¢, 410 (C. 32:148—1 wt veq.. adopt rules
and ruidelines relating 1o the municipal obligation ta provide a
reslistic opportupity for a municipality’s tair share of jow and
moderate income hoosing, including rueh matters as a. the elimina.
tion of excessive restricuons and eXaclions which operate as
barriers tu the eopstruction of low snd mioderate income housing
nid b, atfirmative messures which provide s resliatic possibility for
the construction of low and moderate income houvsing. 1n adepting
these rules and guidelines, the coancil ehall give appropriste weight
to pertinent research center studies, government reports and

decisions of other branchies of government,
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8. (New seciiony Within three monihy after e eficetive i
of this act, each nnmivipn)ity whicl: vo ehrecs shoil. by s duly sdopied

resolution, uotily the conneit o1 iy purticipation 41 the sowwil’;
ke stfrer e

fair shore Lousing plap and’ shall, within six yout
council's adoptiosr of itv rules, yuideliney anil pbus, prregure Wik, e
with (e councit u. housi‘ng vlemant, hased on tim couneil’s ridos,
guidelines and plai. and auy - ndopred ordinance revieions whirl:
iniplenient the honsing element,

9. (New mection) A nutiicipality's housing elenwrt ebult -
designed to achieve the yoal of aceese to atfordable hnurinz 1
meuet present and fUrire housing needs, with particular attsniio:,
1o low and noderate ineonie-housing, aud shall contain, asi lewst

8. Aninventory ol the municipality's hausiisg gtock by aure, ¢oiol -
tion, purchase ar rental valae. oceupancy churacteristios. aod 13w,
fneluding. bui- uot:necessarily limited ta, Labitsble flonr aren wint
number oi' yooms, hédrooms mid bathrooms, awd including the
number of upivs atfordable 10 fow and inoderate income liousehobit:

b. A projection of the municipality’s lousing stock. including thy
probsble future construction of. low angd (moder'ate income housing.
ior the next three, sis and twehve years. taking j.'i}'to account, hin
uot pecessarily linited to, construction pérmhs"i;r':ned. approvals o
applications for devejopriet and prohahle refiduntial dovelapmiens

of Jands; .

¢, An snalysix of the municipality’s demopruphic characteristios,
ineluding, but uut vecessarily lanited ti; bousehold size. jncomn
level, race, ethnicity au;}_;ﬁg'e: ) R

d. An anslvsis of the sz-ist,mg and |:x'ulnabl'i=:‘“i'nluru emplovmn:
charpeteristics of the municipality:

e. A analysis o1 Jdemagraphic dnd housing projeclinm s ynsi
lished by the eouneil;

1. Aun analysis of the municipality’s presend snd prospective fan
slisre for Jow snd moderste income housing:

¢, An auslysis of e municipality’s capncity 1o acconunoduie its
present and, prospestive lhousing needs. inchuding ite fair shure for
fow and woderaty lugome lionsing;

h. Aw sualigis, demoustrating that the Jand use element of tlie
wunicipalitv's niaster plan is suitable 1o the purpose of accom.
modating - its present aud prospective foir shure for low and
mnderate ineonir housing

oA delerrﬁind»tioxffof how the naicipality's present awl pros
pective fair shave-of Jow and mederate incame housing will fie 1iet,
including, but not necesearily limited 10:

{1} Affrmauve measuree and iucentive zoning devices designedd
to epsure conktruction ol Jow and moderuiv conie housing:
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12) Consideration of the lunds ‘that are most uppmprm\n fnr
construction ol low ond moderate income lwugie. mclmlm;.‘ a
specific confideraiing of londe of developerr wha hsve expressed a
FOlHITIeNE to povide low and moderapy lycomr housing;

13; Ivie Mbsimuam dennttws 'ny(-eqsnr\' qu assure the economic
vislility of the welasionany uewlopmmns"

(4) Determinotion of the:orepoumg nedésgary 1o ensure that thi:
municipality’s iuir share ie sehieved: ‘

{3+ Determination of,r.-wgi;‘ptps that the muuicipality will take to
eneure thut Jow and/moderate income  mnits Temain affordable tu
Tow and minderste invonse householde over o 30-year period:

{6) A plun.for- infragtruciyre #xpansion i uecersary to ensur-
the corstruction af the muuimpabh-'e Fair ghare of low and mader.

ate income housing : L
(i A plan e nmmcx}mlih‘ 1Y wiglh 10 adopt wherehy resi-
dentink ilnstrinl or ¢onuugreinl developers are given the right 1n

" liigber deusitirs or intensity of tipes ik exchange tor the corstructing

of a pereedtate-oi-low und nioderste incose housiny or 8 pin-roty
payment into s trost fund tor Jow und xibderate income houship:
and = F " ’

(N1 Any phasing schedule for construetion of low eand moderai«
Dicone housil: whichithe municipality may: \_\'i'sh to adopt which i#
net more restrictive than the schiedule provided in section 22 of tuis

‘

uct, i

1. 1 New sectioni Within 10 business déye of tie reevipt 01 u
yumicipaliny's nousing elerienr, the coundl shall miake o determu.
tion s to whether the elument ie in complianee with the filinz
Tequirements o 1his Bet. 1 the couneil detemhines tha: the filhiz
requirements have been met, the couvncil shall provide the mwuici-
pslity with s crrtification of filina. I thegeuncil finds otherwise,
it shsll potify the munitipality of any filing defiriencies. 1v, within
45 days of the counail’s notification, the muuicipality shall refie i1x
housimr element with a éorrection of thie deficienties to the council’s
satisfaction, the eonnci}ﬁhn}im'it}dn-'lﬁ business days of the refiling
issue a certification of fling. AF
- 11; (New gection) Amnniclpabt) which has received s fling
certificafion may at any Yoieidoring the sixyear period estahlished
in section 6 of 1)iix'net perition the cquieil fora nqlsslﬁ;zijve‘ggrtiﬁca-
vion of its element und-grdinances, Thenoupicipality shall publish
potice of its petition- invp:fewspaper of general eirculstion within
the municipality syd region and shallimake available to the public
information on ihie elewent and ortdinances in accortianée, with such
procedures as the council shal] establish. The counci} shall also
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establish & procedure for providing public notice of eneh pniiiih,
which it receives, ) g

12. (New section) Untess au ubjection 1o the substantive certifiva.
tion i# filed with the council by any person within 45 duys of G
publiesiion of tie uotice of the mumclpnluvs petitian, the conucil
shall review the pettion and shall issue a substantive cettificaiiot
i it shall And that : R C

| ‘The tuunicipeiiiy’s Tuir share methodoloygy is consisien with
the rules and criteris adopted by the eonneil:

b, Auy redvetions in the wunicipslity's Tair share from the fon
share nunher produced by neing tlié.,_council's critevin which ar
hased on locul municipal constrainte soch s luck of vscua develsy.-
able lund or public facilitivs ure UECUBERTY and ut jundumentalis
inconsistent with uclivvemerd of the region‘{ heusing reeds; aind

The couduranicn of 1th elioination of €o$t yenerating fenture .
and the atirmutive jwasures n the tousing elenient wind inipl
;oentatiun plas muke the vonsiruction of e municipuiity's fai
shigre of e . nulerats incole imnsmtvaea}mxcall\ pussibte.

i eonduciing s roviev. tie ecovneid Ly pieet \ulh the uee
Pl upsi iy desy U petizion or Loy.dmou its ce;gﬁuzuon U
chnges o the dlemeat ¢ ardivaneces, 1f, \\“ithjh GO duvs oi the
vouneil’s dental ur conditional upprovel, the mumcnpam\' relibe~ 114
|vem|m, whl elanzes satistactory to the cooucil, the couuurl shall

e sulistanove certifingtion, et

18, 8. (New ¢werion’ 1f un oh;iocxiov}"tb._lg&_q muniéipnili!} & petigion
for suhstantive vertifiennion i€ filed with the couneld within tie
time specified in section 12 of this uet ur g r'equaes! fur wmedinnum
apd review it wundle pursusut o section 14 ,91"‘ this act, the cone!
shall condnet w mediation snd review procese in whicll ohl.1ovs ar
agzrieved parties abiall hu\"‘e the righ{ te, preseul their olijecriony
in the form uf written SUL\I‘D!S‘HDI“ OF €Xpert reports, und i renyenn
ahle opporrunin sl ull e given 1o the objeclor\. und their expes,
ta fu heard, hmt thc review procees shnl! nol be canshiered a core
tested cuer os debined b the "Admnmtmtnve Pmcodure Aet,” POL.
1968, ¢, 410 (1, 32 :14B-1 vt seq.}. The medlahon and revisw process
shall comnience as suon as possible nfter the ﬁlmf.' of the housinr
eleinent as provided in section _B:of this scl,

h, Tn medintion and review processes. fq.}stitmgd in sccordaiice
with section 14, 5. of this act, the council shall atiempr ta medini.
& resolulian of the dispute Letween the de\'eloper and the manici-
pality, provided that no aereemenl shall b« entered Ly which n
developer provides lese than 20% low and mzx}erate income housing
in the development. The mmtiankon process shlnll commene s fs S0
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b possible after the time established in section 8 of this act for ti
filing of the housing element, In the eveul that the mediation
bétween the litignnls i+ suecessinl. the municipality shnll have the
option of nhoosmg whether (o ajeo seek mobstantive enrtification us
provided in section ‘11 of this act: If wediation js wot successful,
the council shall promptl\ determine whether the municipality i
entitled 10 subsiantive certifieation, 1

14. a. (Néw section) Any conft of competent jurisdietion shall
have discretion 1o require thé pnrtu:s ip suy lswenit challenging v

municipality s 2ouing ordiiuntes with reapcct to the opportunity In

‘constref low’ ot ‘moderaté’ Jncome honhmg, which lawenil was in.

gtituted -either on or hfnte Juane 1, 1984, or prior 1o six nionths
prior to the effective daté of this act, to exhauat the mediation aiul
review procedure’ estnbhsﬁed i1 section 13 of this acl. No exhaus.
tion of remedies requirement shall he mxposed unless e plunics
pality hae filed a vimely resolution of participatini. In exerciso
jts discretion, the: court gliai) co1mder~

(1) Fheagebfﬂiedue.

12) The ainount of dmmwr\ and ather pre -trial procedures thi
have taken place:’

{3) The Ykel¥ date of trinl:

{4) The likely.date by w}iich asdiministrative mediation ain revivew
con be completed: snd

(B Whether the transfer ie likely to facilitate and expedite
prevision of & realistic opportunity for Jow and modernt- ihrome
housing. '

h. Any pernm{whd haé inatitoted litigation challenging o muorrs.
pality’s zoning ordinences with respect 1o the opportaIIY 10 P
vide for low nr pioderate income housing. which litizution was
institated after June 1, 1984, or afier six months prior 10 the eflec-
tive date of this act. whichever is later, shall file 8 wotice iv reques
medistion and review with tlie coujicit within 60 days of 1he munics.
pality's resolution of |mrtae:;1nhnu plreuant to section 8 nf thie act
If the mmuclprﬂn\ filed A resolution of pamclpauon prior 10 the
iustitution of exclnn:onnr\ 20ning Iltlgutlou agnms\ it, 8 person whn
brings guch hﬁgauon ‘'shal) exhaust the mediation and review pro-
ceedinge oF tlle conncnl before bemk éititled to & trial on his

= & y .

complalit.
15. {\'éu séétion) In any exclusionary wmng cane filed aguinst

B mumclpnht\ whicl 'hiés 8 substantive oeruﬁcatxon and in which
there 6 8 reqmremem {0 exhsnst’ the medlatmn and review process
pursunnl 10 section 14 of this sct, there “ghall ‘be & preanmption of
validity nttachmg to the housing element and ordinancer imple
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menting the hovnsing e]e‘mgnt. .To rebut the pfesn.mpﬂon of validity,
the complainant shall have the burden of proof o demonstrate that
the hommg element and ordinances Ilrn]!lementlng the honsmg
slement do not provide s realistic ﬁppurt‘amtj {or the promwn
of Jaw. pnd moderate income htmnng ) ;

16. (New section) If & munmpuhty whwb -hae adopted s resola.
tion of participatioff pnrsmmt to seetion § of thie act fails to meet
the deadline for nnhzmttmg the material mqmred for filing certifica.
Hon, the obligation to exhapst adm.mmtxab_ve remedies contiained
in ¥ubsection b. of aéction 14 of this act sutomatically expires. ‘The
obligation alsé expires if 'the éouneil rejéctn the municipality’s
requebl. for filing or substantive eerhﬁmnon or econditions its
certification upon elinges which nre qol mde within .the penod
extablished in thiz act.

17. (New section) If the conneil has not completed its mediation
angd reéview process for a mumcapalit; wﬂ}un one vear of receipt
of a request by s party who has mnt:mted hhgatmn the party may
file a motion with a conrt of eompele'nl Jnmd:ctmn to be relieved
of the duty to exhavst udmmmtrnnve r&medles. In reviewing the
motion, the eonrt shall consider any- mformabon received from the
counci] regnrding ite expected timetable for completmg the review
process, 1f the court denies the’ motmn. it may establish-a reason.
sble desdline for the council's completmn of -the ‘proceas snd
rolicve the party of the doty to exhanat if the deadlize is ndt met.

18, (New section) The Pinelands Cominission established pur-
susnt to the “New Jerser Pinelands Protection Act” (P. L. 1978,
¢. 111) and the Hackeneack Méadowlgndé Development Commis-
sion established puorsuant to the' “Hackéné’qck Meadowlands
Development Act” (P. L. 1968, c.404) shall have 60 davs after the
enactrnent of this aet to elect to sdrminisfer thie ael for munici.
palities which have at lesst 25% of their aréa within the furisdic-
tion of the respective . commission A commuuon which so elects
ahall, bave the same rcuponmblhheé 48 the cotmcl.] with respect to
the mummpa}mea within its Jumsdlct)on &nd shall coordinate its
policies with the council, and mmucipahheu which chose to adopt a
resolotion of participation shall submit their fair share plans and
housmg elements to their rupechw mmm.mt:on "The conneil shall
retain juriadiction if & commission docn tot e]ect ta adininister this
net. i

18, (New gection) There is esfablished in the Stste Geners] Fund
ap aoconnt entitled the'“Low and Moderate Income Housing Trust
Fund Account.” The treasurer shall credit to this: account all
funde paid to the Btate Treasurer by each county treasurer pur-
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5 ‘susntto P, L.1968, c. 49 (C: 46:15-8);; Funds in the sccount sball be

6 mn-lntuntﬂ by the State Treasurer and may be held in depositories
R

7 u t}le Sdt}le Treasprer msy nelect end invested and reinvested st

e e

8 ol.hgr hwq; in the custody, of lhe Sl.ule Treasnrer in the manner

9 prond d-hy w, pronded lhmp.l] nvqnuen !rom investments shall’
-°.

. U,b; ppyd wthe fund.

e #.‘) {Hew mtion] an:‘.; m the l;nw nnd Mudemlc Income T'rust
Prn.nd .Acmnnl 5):.;1} be tranaferred to the counctil npon appropris-

ER TR

%:J;m‘g }élfn to lu:ne hy j.he Legislature, pnd ghall be nsed solely
;5_1‘.22 pnpn;ﬂ, for nwnrdn 4:} Q.smmnce Joana or granta to or on
"'J ha , \mIEbhs. q;‘. usin) pqu;s which will provide
I&gl %nd modgn;g }neome honm;g in such manner, but

not-lim gg_g topu he. 9)19'#5 3
e u.. ehﬂnhf_,ﬁon of mbsi,nndsrd}aonamg units occnpxed or o be
9 omp:ed Qj; low and. ;uqderate income honseholds pursvant 1o con-
lﬂ tx;nclun ;a.nleea fo; ot least 20 years following the awarding of

12 ) E; )Am s ‘mr):f: pons;er.swm tor honsmg mpits occopied or to be
13 omuple;i h‘y low and querate income honseholds pursuant 1o con-
l-l Hpct‘nslrgug.rwtnn for at least 20 years fo!lowmn the awarding of
15 the lom:l or grant i

16 y 2 Canvg,uwg of ponrenidenlml space to residentis} purposes pro-

_‘1 3 | ﬂl.e lcumu &gmnb i

_‘17 nded o lm: 20?!: o! the resulting housing nnite are oceupied by

18 low md qmdarn;g inome households -pursuant to contractual

19 gnnmnteen l'o.r a1, lust 20 Years followmg the swarding of the

20 lmm or gnnt

ﬂ ‘ d I.nc]nsmu;xry developmenls of which at least 20% of the hou:-
. g m:uts mll he occu,P}ed by, Jow and modemte income hovgeholds

23 i;or nl least 20 years pnr;anant to contractnal guaramees and

_ 2{_ '_ €. S}aellern for the home.lens

35 'I'he eounczl shnl] Apgmze. thnt 8 reasonnble percentage of the
26 ng ; gz;a.gz pward; shal] be made pvmlab]e to projects in those

MR
27 mumcipglLuga receiving Sute nid pnnnnnt 1o P. L. 1978, c. 14 (C.

PRERTS I

28_ .':2 .271)—173 el uq ) w]g.\ph lmve [ duprppomonately high amonnt
29 o lowL; erale income reudents
-' \}.'H'-m .

e eq:in 5]:;1] uusfsl.ish ru.lu and reg'ulnhom governing the

.31 T;nhﬁcauom of appl\q.pptn, ;.hg;spphqsuon procedures, and the
¥21 Tﬁfi‘ i A va F‘wh "nd loans and the standards for

FELUT G WY

83 eauhhnhmg the amount, terms and couﬂmans of enc.h grant or Joan,

¢ 21 {N.g\f pection) If the Legulatn:e dnq not npproprmta to the
2 ‘mu.nm.l t‘rp;n the ;L.ow nnd Modernte I.neg;qe Trust Fund in any one
i uf t]:u nix ﬂ.nul yurn wmmeneing with the fiscal year in whiely this
.4 acv, u eﬂfecbve ap amount unbsunmﬂy equivalent to the. revenues



i FT C GENIEES ‘
+§* arcraing to the fdnd 1 tim{ fisealt.year, then' sertiong 15 and 22 of
6 1lde act'shinl] terminatv.on thictast da§ ot that fiscal gaai. o
17222 (New vevtion) A municipality which s a judgment entered
2 mipmifil it fter the ebactment-of this act} 6i 'whichhad a judgmest
/8 . etazed agaimst i prior to the enactment -of t.h:.a m ‘wnd from which
‘4 an'éppenl bas been filed, ‘shall upon mnnlmpnl Yequest' ot be re-
-5 qufréd by ‘any court fo'phase in the issmance 'of poilding permits
6 for low ntid moderate income hopsing in xhélmimry developnients
7. atst rate frenior than 25% as root as possible but xmo:lufer than
8 one yenr after entry of the judgment and 15% &t 12 rooxth intarvals
9% thereafter-of the ‘musicipality’s ongmu.l tdir share of low sng
10. mbam(e income housing, - ] ' E B
11 " The conrt shall dlso tmplement.a phasesin mheduie for the umrkel
12 jmxt,n in ‘the inclosionary developmént 'whick are.not. low ' and
181 mdderste income, giviag due cousideration to the -schedule for low
14 and moderate income hovsing establiskied in-this section aud the
15 beed'to maintain the.econonse viability of the debdopnient.’
16. ' :In'entering tHe phase-in order, the court shall eonsider whether
17 it is nécessaTy lo enter & jphese-in order for the copstrugtion of
18 omimercial, industrisl and residential development-.in the munici.
19 pality 1o minimize ap imbalunce between available honsing wnits aid
20 avnllable jobs, or to prevent the sites which ‘aro the.most.appro-
-21. pmte or'the only poseible sites for: the mmtructmn .ofJow aud
‘22 ‘mioderste income housing to be used for other | prrposes..
23 The court may modify the phasedn schednle if it determines that
24  the fair share nuniber is o emall thai literal compliance with this
25 schednle would make the uonstruchon of low und moderate Jincome
I26 huusmg econormm}lv or pmctxcallv unfeasfble A dev elopment with
27 50 or fewer low and moderate i income units'shall not be required to
28" adhere toany phase io schedule after receiving its building permit,
e 23 ()\ew section) The New Jersey Honsing and Mortgage
\2 Fmance Agenm shall- -adopt roles and regulations to provlde that
3 af k'ns! 50% of the proceeds of its tax exempt bond xssnes in the
4‘ fnurlvenrs followmg lhe effective dste of this act ahnll be uvsed to
5 umt m {he ﬁnuncmg of low and modera(e income housing.
1. 24 Bection 3 of P. L. 1968, c. 49 (C. 46 115-7) ‘s amended to read
2 s fo]lows.
3 3 In nddmon to the recordlmg fees u:npoud hv'? L 1965 ‘e 123,
4 . 2 (C m 44 1] n fee is 1mpobed upou granlorn, ‘a1 the rate of
"5 T81.757 82.50 for each $500.00 of considerativy or Tractional’ part
6 thereof recited | m the deed, which fee ghall be colleéied by the e.ounh
T recordu}g offider ‘41 Lhe d!me Iha‘dne’ﬁ T oifefed for recordm;_:
ﬁven‘ dedd’ su'bjeci ta “the nddi'ubmll Tée r'eqmred hv ithis set,
9 which is in fact recofBed, "ahn‘ﬂ e’ wndﬁsfﬁh Brered 15 hove
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10 bm QER)JPG,W recording, nofwithstanding: that the amount of the
11 u;pq.‘;ﬁ%"d"_:‘ &nh*.l.l Lisve been inoorrectly stated, or that the oorrect
E,‘mqﬂlt d{.yngfuﬂd,mqm fes, if anyy pball not have been paid, and
m]} in any; ahy iffector impair the validity of the
4 1hi?‘grﬂ‘.; ol “or; feinder the. sam¢, imarketable; bot the person

a8, 9 @Ww £p pay said additignal fee af the time of record.
; e " nd! mqn&dli.lhlt to.the wnnty,reeordmg officer for the

| A5
: . " g.nty mry.umleqmlmmﬁﬁ of the
6 P _, {r?‘k‘b‘rﬁ'ﬂ l,l,?,a forth '$300.00 af consideration os
1 Jfrpctignal par Wﬂf{r@.ﬂ;d im.the deed a0 collected shall be re.

B tampd by, lh‘p gomnty;irefstirer. for: the, use of tbe county and the
9 ba.{.qhﬁp thght. jpaid. o ithy State Trossurer. for the use of the
10, \‘S}Mp I*”‘mgaq shall be imlide $o: the State Treasurer oo the tenth
11 . day, pf p.nh month {olldvmg the inonth of eollection.
L1, 26 ‘I‘hhreu ;ppropmu:d to the Couneil-on Affordable Housing
. j;px;l ﬂ:;_p-énarll Fund the sum of 32‘50.00000 to effectuats the

STATEMENT

This in]l pm'ndea s mechanism for implementing the comstitu-
nonal obligauon to prmnd: a realistic opportunity for low and
moderuu pwne hommg 2z wunmted in the Mount Laurel

: do,ctme }Lnltabhthpu 3 éon.nesl on Aﬂordnble Housing to et {air
3

hhat o dghnea for mumpjpnhnea and to review the boueing place
hé. :annmm o,f thone m}x‘nlqpahuea who elect to participate in

the \"""-‘;-‘5-93' fair nfurg-prbmm ‘I‘hou munieipalities whose plans
n Nl (AN B
!ﬁd 0 cﬂhrc“ rﬁﬂi& by the oounu] are entitled to » presump-
il 'A”v )y (LR
hu n ¥l lﬂ:l‘y in nny unln-ionhry ummg challenge The ecouneil

nha. ol.a8 n;.med.mor between developera and participating
munie gum s attempt to mch nnt-afmuri pettlements,
© L bperbia) 1 mwvgdgl fora lix :year phase-in.of any judgments
"}'.:qai;‘ii,,‘: Eiﬁﬁiap.,uty t nm beilding perm.iu in ioelnsionary
d“elopmlnu Ao

The Inll lll-o anuhluhu 8 Low and Moderate Income Housing
; 'I‘mt Fund with, rannuu dmved from 8o increase in the realty
tranfer tax, {rom BL75 to $3.50 per $500.



4 Gagllano,idp you want to sit up here, plests%e'7 I heve.to get all the
:Ew, Senstops into place, dissenting and consenting.
kR o dar
‘who are here.: I understand Senator Saxton is on his way. On my right
is Senator Tom Gagliano of Monmouth County. Next to me is Joe Capslbo,
our Committee. Aide. I am Wynona Lipman, Chairman of the State
Goverpment Cemmittee. On my left is Senator Gerald Stockmsn, and to
his lefi ;szggghy Crotty, who-is on the Senate staff. ' '
. .m.ﬂgw@pehhere today to continue the process of receiving.public
input oﬁwghg Mount Leurel legislation. We know that there have been
many diﬁcu§§§gns on this bill. We know that the ad hoc committee has
We have not decided what

been disgupsing possible amendments to it.
kind oﬂgpikkg&his will be, so that is why we are taking testimony

today. ‘ ;
B . wThe-Legislature has received & lot of criticism for not doing
something: vepy quickly on this matter, but since this is such’ a
compl;cated and complex 1ssue, we want to fashion the best legislation
i QQS§Lbl§,x That is the resson why we have called this public hearing.
8 1 hpbeuyob are- ready to give us your points of view.
5 Sepator Saxton, a member of the State Government Committee is
‘fﬁf now pregent,.
By o SENATDR SAXTON: Senator Saxton was here at .10:00, right on
time. ﬂ S

SENATOR LIPMAN: Yes, I knuw;'l hesard.

'l a.understend that the Senators want to speak. Senator

;?; Geglimno, we, will start with you.

sfuﬂIQBgIHQMAS;S. CAGLIAND: Madam Chasirman, members of the Committee,
88 you 'kngw,..l.am not s member of the Stete Government Committee, but 1
have ‘been, . for;a -long time, vitally concerned about the Mount- Leurel II
issue.ﬁ.:higmbhgra today to listen, because I believe -~ I hope, at
lesst, -4 that, the Committee is getting to the point where it will start
to sccept some. amendments to the bill. We can then decide whether or

not we can support the bill.

¢

;SENATOR WYNONA M. LIPMAN (Chairwan): Good morning.. Senator [+

F

[

+pdies and gentlemen, 1 would like to introduce the Senators ...




] think it is true thst the Legisleture is being criticized
for a lack of activity; frankly, that is the réason why 1 suggested the
moratorium, or staging, eerlier, so thst the Legislature would be able
to give this entire issue due deliberation, and:at: the same time hold
back some of the flow of litigetien that:has Beén started all over the
State. : o igahi et g 0 T ' )

However, the Legislature, in-its. nisdom, chose not to go with
the morstorium,. and not to: go ‘with: staging:* So, -1 think we ere still
in an emergency type s1tuatioa ‘wh b respeqt toMount Leurel 1I.

1 feel very sbtrongly ~ thatﬁoit 8 ‘wp to ‘this Committee to
recommend legislation Mwlch W1ll brlng ratlonale béck to thls issue.

1 want te point- oub to you ‘the ‘Warren Townshlp decision,
which requires Warren Township to provide ‘Zoning for 900-plus low and
moderate-income housing:units.: The' only ‘way they can be funded now is
through the so-called "density donors." . That is the only way that I
know of, because I dDﬂﬂt;thiﬂkiHBf?Bn Township has a.<lot of money;
certainly, the State hasn't offered them any money to provide for this
housing on a one-on-one basis, .

So, the density bonus would mean ‘that: Warren Township has to
multiply their number times five. If 'you 'multiply the number times
five, you come uwp with four or five thousard new housing units for
Warren Township, end a situetion where thet is probaebly three times
larger than the town is right now, in teyms of numbers of housing
units. 1 don't know the number of housing units in Warren Township.
Maybe the attorneys here, representlng Warren Township, will know the
number of units in the townshlp. But,,thls is :hdppening all over the
State because of this bonus density issue. ..cv ¢

When one has to- multlply tlmes f1ve, this type of growth is
going to have a severe 1mpbct on the alze ‘of New Jersey, the
infrestructure -of New Jebsey; nelghborhoods, and, .8s we have heard --
and 1 believe this alsé --' ori “the- urbah ‘areed,’ because these people
have to come from some place. 1 think: that: mary of them will come from
urban sreas and, therefore, disturb neighDthoods on that&bésﬂs.

So, 1 think the Legislature has to act, -and dct quickly. It
definitely has to face up to the formula that has been enunciasted by



- the courts. ] think the formula must be reworked, and I -am here to

continue’ to attend them if I can be of help. Thank you.
<o SENATOR LIPHAN: Thank you, Senator. We certaminly appreciste
your ‘Btténdsnce end your comments each time.
w7 shator Saxton? ,

' SENATOR SAXTON: Madam Chairledy, Ivﬁad written a“statemant
for thxs mornlng. Apparently I lost it and Senator Gaglisno found it,
gsa I wlll thhhold my comments for a few mlnutes As the .day goes on,
1 guess we'will all have a chance to give our input. Thenk yau.

SENATOR LIPMAN: Senator Stockman? ‘
4470 GENATOR STOCKMAN:  No, not at this time.
SENATOR LIPMAN:  No?  All right, wé will now begin the
héérihg. My, Harry Pozycki, Chairman of the Ad Hoc Committee, will be

our f‘lrat w: ‘thess. :

“/SENATOR GAGLIANO: Madam Chairman, there ére seversl people
who -ate. Ouﬁside. I don't know if they have been invited in,:sut 1
undefstand they are people who are interested in-this issue. They are

autside, and F think they should be inside. @
i MEMBER OF AUDIENCE: Garry Stein is now addressing them.
20 .« SENATOR GAGLIANO: 1f I may, 1 know this is not my Committee,

8. but they ‘4re here for this Committee hearing. They should be invited

in béﬁ%ﬁ%é*tﬁ% meeting hss started. )

. 7. | SENATOR LIPMAN: Meybe 1 ‘'should have come in st 11 o'clock
); inste¥y &F" g 6 ‘¢lock? (laughter) “
i “"""SENATOR GAGLIAND: It is just that 1 think Mr. Pozycki's

testzmdny i mportant. '
i MEMBER'OF AUDIENCE: 1 think they intended to come in as soan
as M. SteliVFinished talking with them. :
“SENATOR' LIPMAN: All right, we will wait a few minutes.
© fgtoWhieh time there is a pause in hearing)
We ‘éré’' glad to have you. (Semator Lipman welcoming
_afiteméﬁtfﬁﬁéé people) We are glad you are here to talk about the

HMéunt*Laiirel 'situation and the legislation, if you ¢are to.

work with you in any way thet ] can on this issue. 1 think 1 have® -
attenddd just mbaut all of the meetings on this issue, snd I will  ..%



1 had. just introduced the Senators whp are here to listen to
your comments todsy. They are Senator Stockman, of the Stste
Government Committee; Senator Saxton, of = the State Government
Committee; and, Senator Gaglisno, who has a very lively interest in
this issue. Ihey all made their opening statements, ‘and we were about
to hear the first person who is going to testify thlS morning. He is
Mr. Harry Pozycki, Chairman of the Ad Hoc Commztte\e, which has.been
been proposing amendments to Senate Bill 2046. 7
HARRY FGZYCKI Senatur, Nhat I hope to do todsy is to give you a

review of the Commlttee 8. most recent neet1ngs and thelr proposals, ‘

some of which are 1q hard copy form for amendment, others whzch are
really more in the form of recummendatlons, bssed on a. consensus
reeched by the Commlttee These wlll be put into bhard copy by the
subcommlttees which are now worklng on them.

SENATUR LIPMAN‘ Are you all familier with S-20467 This is
the legislation Mr. POZkal will be address:ng If not, perhaps you
better make all points as clear as posslble when dlscuss1ng the issues
as well as the amendmenté, Mr Pozycki . \ N

MR PDZYCK] I wlll attempt to give sn outline of the ble
B8S I(go‘through the amendment proposals.

SENATOR LIPHAN Very good.,

MR. PDZYCKI~ May 1 begin?

SENATOR LIPMAN. Yes, please. ( .

MR, POZYCKI Madam Chairwoman, members of the Senate
Committee. As has been indicated, 1 represent what has been called the
Committee on Fair Housang So thet we understand what this Committee
is, 1 would like to pulnt eut that they ere 8 group of representatives
of at laast four essentlal constltuenc1es the poor uho ere’ in need of .
hou51ng, the munic1padxt1ea who, while w1111ng to accept hOUSlng, sre
concerned about disruptlve growth the p]anners of ‘our State vho wish
tec see housing built in 8 way which 15 coordlnated wlth overall
municipal and ststewide development, and _the builders whp. -want to see-
remedies that are realistic in terms of the economics of todqy.

~ The Commiptgg has -been peihfullx pushing its. .way.through the
intricacies of the Mount Leurel dilemma in search of a legislative



§ :ﬁﬁ solut ion. which is fair to all parties concermed, fair to the' poor who -
% f’ lack - the .gignity. of a home, and fair, to the municipalities who fear
disruptive growth. L

aeMe - don't. pretend that we have @ perfect: salution. The
Lovernor)s: office: has been working -~ as far es I am. aware, from the

jgtimeﬂofﬁghaﬁGghillpﬁdmjnistratian's blueprint for housing -- for neerly

20 yearsynaw om: the .problem. . The Supreme Court of thia State has

. worked ;fop.«more than. 10 years, from the onset of the Fair Housing suits

time: = .And, 1 doc not pretend that we sre submitting the -perfect
.solution 40 yauuheré togay. But,-1 do want to strongly recommend.thé
consensus.«gppnoach 'which allows the grafting of good ideas onto &

balanced legislative propossl.

i wekq@m sure, in testimony that will follow this morning, there
will be, new -.ideas  brought Before this Committee.which can be grafted
onto this.Jlegiglation.. Our .approach is to keep-sn open-mind and to try

to accommedate .all; parties concerned in an effart to-evoid the constant
bickegiggmandnaﬂyaraaxial>relations that prevent @ workable solution to
the Mountileurel problem.

" cealhugyfar, it eppears thet some of the other proposals, such
as ACR-24, do ‘not ‘hold any immediate resolution to the prablem. 1
understand - that:wthet constitutional amendment cannot even take place
until 1985, ~at the earliest. That is certainly not an imminent
solution.,. . | )

.dust. by wey of introduction, 1 would like to compliment
SenﬁtggwsginQQngferz the genius of her approsch in avoiding the
8dversarial jproeess. .and looking for consensus. She has had the courage
to wark <toward -a.gelution that would be fair to all parties concerned.
-« .:Fhe (Feip -Housing Act, S5-2046, which Senator Lipman held up
jUStwa.fe%qmqmpngg‘ago, is based upon two fundamental elements. One
concerng itself with planning as .an alternative to ad hac injection of
13?9@-9calq~dgma;gpments into the towns of our State.

: ‘ The  second concerns itself with @ guarantee that
implementation.qf fair housing development will, in fact, occur, and
pot simply be -d‘.i‘.siquased. ]

. to the«present: timgy without @ solution that we -can all-embrace at this:i




I would like to direct myself, first, to the matter of
planning. As many of you are aware, in Section 9 of the bill, the
legislation provides for s municipal option, and 1 underscore the word
option. [ach town in this State, if it wishes, can adopt a housing
element in eccordance with this bill; certain benefits attsched to the
housing element, such as the ability to have medistion instead of court
intervention; the ability to have solutions other than the builders'
remedy; and the ability, ultimstely, to gain subsidization from the
State for the construction of low and moderate-income housing.

The Committee felt that the housing element, as was
originally developed, was perhaps too rigid snd we wanted to include
flexibility so that local municipal considerations could be reviewed by
the Housing Council.

First of all, a Housing Council will be estsblished,
eccording to the bill, in State governmment for the review of housing
elements which municipalities might opt to prepare, That Housing
Council will define the regions of the State. This is a difficult
problem right now, one which is absorbing the courts and the lawyers on
both sides of the issue. It doesn't seem to have an easy solution. 1
believe the Housing Council can define the regions and at least move us
closer to the solutions by such a defining.

The Housing Council will then estimate for each of the
regions what their fair share should be. In the present draft of
$-2046, there was simply an indication that the Housing founcil should
determine a fair share for the regions. This appeared to lock the
Housing Council into a bhard and fast number which would remain
inflexible, and which would be imposed upon the locel municipalities.

In an effort to recognize that as times change population
projections change, we tried to incorporate more flexibility into the
development of 8 regional fair share number. We incorporated such
words as ‘'estimate" the fair share number, end we incorporated
references to published data pertaining to population projections. 5o,
as population projections change and different types of housing
studies, government reports, and census facts change, we will have the

ability to modify the regional fair share estimates. These estimates
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are not mandated on 3 municipality, but are merely provided as a''

support data base for municipal computation of local fair share

obligations,
I want to stress that the bill, from the onset -- and even as
it is presently drafted -- permits the municipalities to calculate

their own fair share, rather than have that fair share number
calculated by the State and imposed upon them. There is a review by
the Housing Council in the State of those fair share numbers, but that
is 8 matter for discussion within the context of the implementation
process.

To the issue of planning, we have now incorporated language,
by reference, in the bill which will permit consideration of lacal
infrastructure capacity; the availability of undeveloped land within a
given municipslity; and the fiscal capacity of a municipality to meet
its responsibilities with regard to fair share.

We have also recommended the incorporation of language. We
do not have hard copy on this at this time, but it will include in the
findings a recognition that some of the parts need not equal the
whole. What I mean by that is, once the Housing Council has been able
to come up with an estimate of the fair share of a given region, the
Housing Council will not be reviewing local computations of fair share
as though each one of those local parts of a region must add up to the
overall regional fair sbare. This was done in consideration of the
fact that individual towns may have justifiable constraints on being
able to accommodate their fair share obligations., Therefore, if there
is an adjustment made for a local municipality, in recognition of
fiscal or infrastructure constraints, there need not be a fair share
allocation which, when combined with the other municipalities in the
region, will equal the fair share estimate of the Housing Council.

Next, with regard to the planning element -- the housing
element in $-2046 -~ we have given recognition tp the fact that there
are many ways to respond to the fair share obligation, aside from the
buiiders’ remedy, which was referenced by Senator Gagliano just a few
Moments ago. As you are all aware, the focus of Mount Laurel's

Solution at the present time seems to be on the bonus zoning, or



density bonus as it has been referred to. In this type of a solution,
for every one unit of low or moderate-income housing, there must be
four units of conventional housing. This creates & burden on the
municipalities, in that it forces them to incorporate five times the
amount of housing they would otherwise have to incorporate if they were
to fulfill their own obligations towsrd the low and moderate end of
the housing.

We have given recognition in our Committee discussions to the
fact that there are ever-increasing new solutions to the implementation
of a Mount Laurel solution in a given municipelity. 1 would like to
list some of those for you. Again, we do not have hard copy on this.
Our Committee has been meeting from week-to-week, and 1 had telephone
calls as late as midnight last night from various Committee members,
meking sure that I incorporated some of their suggestions today.

To give you just a few: One is the locally initiated
development of fair share housing. This is the case when the
municipality takes upon itselfl the building of low and moderate-income
housing so that it need not accommodate four conventional units for
every low and moderate-income unit it builds.

A modification of this approach permits a municipality not to
build but to subsidize a developer who would build low and
moderate-income housing. By providing the subsidizstion, the
municipality can avoid giving the developer the extra four units that o
density bonus would require.

We have also incorporated another avenue of reliefl, and that
is the voluntary contributions of commercial developers who might
receive an increase in intensity of development, permitted by a
municipality if they make 8 contribution to a local housing trust
fund. A given office developer might be able to build an extra 1,000
square feet in an office building proposed before a Municipal Land Use
Board. In return for the additional 1,000 square feet, the commercial
developer might make a voluntary contribution to the municipality for
its housing trust fund, permitting the municipslity to build or
subsidize the low and moderate-income units; thereby, again, avoiding

the extra four conventional units.
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I see some of you smiling at the idea a developer might
voluntarily contribute to a municipal housing trust fund. Please be "~
aware that the veluntary contribution is to the developer's benefit,
the benefit being his sbility to build additional‘square footage. As
an attorney who represents both municipalities and developers, 1 cen
te})l you that land for commercial development is often priced on the
square footage of permissible development; therefore, the developer
gains a real tsngible economic benefit in return for bhis or ber
contribution to a local housing trust fund.

We have also incorporated another avenue of seplution, and
that is the conversion of oversized existing residential units, and
even in some cases the conversion of industrisl! factories to low and
moderate residential development., Conversion is an avenue that has not
nearly been fully explored. This country provides far more square feet
of housing per individual than many of the most successful economic
countries in the world today, such as Germany and Japan. Many of the
houses that were built in times of large families are now substantially
oversized, and municipalities can provide for conversions in
appropriate areas of their municipality that would allow larger housing
to be broken up for low and moderate-income housing. This soclution
also avoids the necessity of having to take the four additional
conventional units thst come with the builders' remedy that the courts
are now mandating in most Mount Laurel cases.

Finally, we have left open the option of municipalities to
develop their own solutions, even outside these recommended solutions.
S0, as towns become more creative in responding to their affirmative
obligation, these creative solutions can be incorporated. Flexibility
has been the byword in the Committee's deliberations.

Moving on to the second essential element of the hill, we
come to the area of ensuring implementation. While, from the municipal
Perspective, I am sure that a planned rational approach that takes into
consideration the fact that individual towns have individual
Constraints on the development of housing is certainly a welcome
8Pproach.  Those advocates of fair housing, those who would see the

PoOr have the dignity of & home, must also have the comfort that there



will, in fact, be housing developed and not simply more and mare
planning for housing. In this instance we, therefore, have addressed
the matter of ensuring implementation of the housing.

The Housing Cbuncil, once a municipslity bas optionally
determined that it will construct 8 housing element, will review that
element to see if there has been a good faith calculation of fair share
by the given town. The Council will offer review on a case-by-case
bssis. We want to actually incorporate this, by langusge, into
S-2046. The purpose of this reference to a case-by-case basis is to
put the Housing Council on notice that individual towns are quite
different from each other, and that the Housing Council must give
consideration to the individual town's specific fiscal capacities,
infrastructure capacities, and the like.

In the implementation process, the first step is the filing
of a resolution by the Town Eouncil, offering to comply with the
housing element provision in S5-2046. Once that is done, the town
becomes, at least for the time being, insulated eagainst future
litigstion. There is a medistion procedure established. 1f notice is
published by the municipality that it is going to adopt a housing
element, developers and advocates of fair housing who would normally
have gone to the courts to challenge the town, will now be called in
before the Housing Council for a mediation session, and the Housing
Council will be able to bring the parties together on a case-by-case
basis, taking into consideration those local constraints on
development, and, hopefully, handing down a solution which will bring
about the development of the housing rather than the continuation of
argument, appeal, and the adversarial process which does not seem to
give solace to either the municipelities or to the fair housing
advocates.

Ope of the major areas for proposed amendment that our
Committee has been working on, Senators, has been in the ares of review
once mediation has been completed. 1t is the purpose of the Housing
Council to ultimately grant or deny 8 strong presumption of validity to
the municipalities who opt to accord with the housing element

requirements. Previously, the legislation allowed what could have been

10



. a rather long and tortucus process. - As was pointed out to us by.a

number of municipalities, there may be the possibility that a town
which takes the time to construct e housing element, comes before the
Housing Council, sand attempts to mediate its problem, would then be
forced ta go through a lengthy review process, offering testimony,
peying for experts, permitting long, extended cross-examination and,
only after a long process, getting a presumption of wvalidity, which
then might be challenged in the courts and brought back into the area
of litigation. We wanted to avoid e dregging out of the process. We
wanted to avoid a doubling up of hearings on the part of the Council
and the courts.

In substitution, what we have designed is a streamlined
procedure for the hearing process, where the municipality and any other
concerned party can submit their reports, together with the housing
element, to the Housing Council. A hearing will then be held which
will last, in most cases, no more than one day. We propose to set in
legislation a maximum of two days for the hearing process. We do not
intend to permit full and extensive cross-examination because we feel
this would be a duplication of the court process and it would only
extend the time for implementation.

Instead, we would permit the Housing Council te entertain

limited questions from concerned parties, as well as their own

questioning of the wmunicipality concerning the proposed housing
element. In the event that the Housing Council after this, in most
cases, one-day review procedure felt that the municipality had made a
good-faith effort to reach its own fair share obligation, through a
housing element that truly was geared to implement the fair share, the
Housing Council would then be empowered to grant that the presumption
of validity be strengthened.

The entire Mount Laurel! process really is a legal advance on
local home rule. Previously, zoning legislation carried with it a

strong presumption of validity, whereby s town was almost guaranteed

insulation against developer attack. With the recalcitrance of many
municipalities -- and ! stress, not all municipalities -- the courts
felt it necessary to put aside the presumption of validity and, thus,

the onslaught of Jitigation that now comprises the Mount Laurel issue.

1
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If the Housing Council, proposed in this legislation, review
a local town's effort at designing a worksble housing elgment and i
feels that the town has made a good-faith effort, that it has made s
appropriate calculation of fair share, and thet it has an appropriat
methodology for implementation, we want the Housing Council to be abl
to offer the municipality & very strong presumption of velidity. Thi
will not be an sbsolute guarantee segainst future litigstion but i
certainly will be a warning to eny developer who would challenge th

municipality that the heretofore strong presumption of validity tt

. town had enjoyed with regard to their zoning ordinances has now bee

restored and that it would be a most difficult process to overturn suc
a presumption.

Certainly, this would be an advantage to a town, and we hof
that it will encourage municipalities to plan for the incorporation ¢
low and moderate-income housing by virtue of a housing element, rathe
than to simply be caught as sitting ducks for developers who woul
challenge, and for court intervention that would creste ad hoc housir
developments without the kind of planning that 8 bill, such as Senatt
Lipman's, could prescribe.

One final element of the implementation process relates t
phasing. Phasing is most important becasuse it also tskes int
consideration local constraints on development. 1In this instance,
have recommended phasing be applicasble not only to municipslities wt
heretofore have not not been sued by developers or fair housis
advocates, but to municipalities that have already settled, or who ha
had Mount Lsurel judgments imposed against them by the courts. He ha»
removed, by recommendation to this Committee, the former phasi
schedule, which was rather rigid and which required certain percentsg
in esch given year. We are now recommending a phssing schedule th:
will be based upon a review of local infrastructure, fiscal capacit:
and similar considerations.

If in the event a municipality can show that there should |
a phasing schedule different from that which is proposed in t
legislation now, we want the Housing Council to be authorized to gi

consideration to the local needs of a given town. As a protection f
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the fair housing advocates, we would also like 'to recommend the option
? of a decertification process. If a municipality has argued thst the
K phasing of development should be slower than was aslready ordered either
| by the caurts or by the Housing Council, we want a developer, or & fair;
housing advocate, to have the opportunity for appeal to the - Housing
Council to decertify the municipslity -- that is, to strip it of its
i presumption of validity if the phasing is not working as proposed by
§ the given town. So, there is both the opportunity for fair
consideration on a tawn-by-town basis, and also the protection against
a town merely planning and not truly implementing the development of
low and moderate-income housing.

These two areas, planning as an alternative to large-scale
housing developments imposed by the courts, with five times the amount
of housing than the low and moderate fair share might indicate, and an
: implementation process that is Flexible enough to take into
; consideration local needs and local characteristics, while still giving

the ability to fair housing advocates to ensure the development of the
housing, we think constitutes an advance in the improvement of S-2046.
! There are 'a number of other relatively minor -and technical
5 modifications which 1 would just like to put on the record. We will
then submit & copy of the bill with hard copy amendment proposals to
achieve these ends.

The first is a recommendation that the subsidy pravisions
contained in $-2046 be removed from the bill, except for reference to

the housing trust fund. We have b@eﬁ advised that subsidy provisions
such such

are more appropriately taken up in the Assembly, where
appropriations are ususlly considered.

Second, we have reincluded, by recommendation, the HMOC --
the Hackensack Meadowlands Development Corporation -- and the Pinelands
Commission, under the review of the Housing Council, if a municipality,
within its borders, should opt for & housing element. It was
recommended to us that these Commissions have responsibility to meet
their fair share obligations, and, therefore, we cannot ask them to be
their own judges. We need them to come before the Housing Council, in

fairness to low and moderate-income advocates.
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Third, we have recommended an increase in the appropriation
in this bill, from $250 thousand to $1 million. If we are . to take up
consideration of the individual needs of every municipality on a more
flexible basis, rather than sbide by rigid guidelines, there has to be
sufficient funding for the Housing Council to operate. Certainly, if
we had rigid guidelines which simply mandsted that a municipality meet
certein hard mumbers and which provided for less mediation and less
flexibility, the appropristion could be lowered. But, if we are to
engage in extensive medistion to achieve a solution, and if we are to
take into considerstion the details of individual municipal needs,
there has to be a larger appropriation for the Housing Council.

Finally, we a}e recommending in the bill that the Depertment
of Community Affairs be incorporated, or we should st least incorpotrate
sn administrative agency to oversee eligibility requirements for low
and moderate-income housing, and future resale approval for low and
moderste-income housing. It is enough of a burden on the
municipalities to build the low and moderate-income housing and to
spend the money that we are recommending for the planning of housing
elements. We felt that the expense attached to qualifying potential
purchasers or tenents of new low and moderate-income housing -- the
eligibility matter -- should be handled by the Department of Community
Affairs.

Finally, when these units sre either re-rented or re-seld, in
order to guarantee that the wounits remain low and moderate~income
housing and that they do not reduce the fair share complisnce of a
municipality, opening it to future litigation, we felt that the
Department of Community Affsirs should sdminister the re-sale to ensure
that the units remain low and moderate-income units.

Madam Chairwoman, members of the Committee, this constitutes
the recommendations of the Fair Housing Committee for modification to
the bill. As I indicsted to you, those 1 have most recently outlined
are in hard copy; the rest are a matter of consensus which
subcommittees of the Fair Housing group are now working on, and we hope

to be able to submit them to you within the next 30 days.
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The gist of our recommendation, in sum, is to provide. the
kind of flexibility that will invite & municipality to drop efforts at
fighting the litigation and to plan for a rationsl absorption of low
and moderate-income units that can become a resl thriving part of their
communities; and, to provide an implementation process that will get
the housing built for those in need of a home within the State of New
Jersey, raether than subjecting that constituency to continuing
litigation, appeals, threats, and the constitutional moratoriums
against housing that have been a matter of recent record.

1 thank you for your psetience in hearing me out. On behalfl
of the Committee, I want to thank the Committee members wha are not
present here todey for their hard work. We have been involved in
lengthy sessions virtually every week, with tske-home work, the likes
of which you can't imagine.

Finally, 1 would again like to compliment Senator Lipman on
her courage in standing firm for a reasonable solution to this issue,
as opposed to the adversarial process, which seems tg be continuing.

Thank you, Senators.

SENATOR LIPMAN:  Thank you, Mr. Pozycki. 1 am glad the ad
hoc committee adopted a name, the Fair Housing Committee. } am glad
you did that.

Senator Saxton?

SENATOR SAXTON: Mr. Pozycki, do you envision that Lhe draft
You are going to submit to us will include amendments reflecting the
basic structure of this bill, or wjll it be significantly different?

MR. POZYCKI: It essentially reflects the structure of this
bill, in that there is an optional provision for a standardized housing
element, there is an implementation process which includes mediation,
and, finally, there is & presumption of validity swarded to a
municipality that complies.

SENATOR SAXTON: The reason I asked that is, in this bill, in
Section 6, it sets forth a criteris which the Fair Housing Council
would use to ascertain the housing needs for the fair share formula.
The criteria in paragraph (d) of that section includes guidelines for

Municipal ad justments, based on vacant land, infrastructure
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considerations, and other municipal matters. There is no mention ir
that criteria of the need for low and moderate-income housing, not
until we get over to section 9, where the municipality itself i
developing & plen, do we get to the concept of a need for housing. !
wonder if you think the Council ought to have some consideration as tc
the municipality's need set forth in their criteris as well?

MR. POZYCKI: Well, in section 6 (b) of the legislation,
there is o requirement that the Housing Council, under our proposec
amendment, establish the estimated present and prospective need for lo
and moderate-income housing. The criteria that are to be establishe:
by the Housing Council are.a part of section 6.

It was our feeling that what we had to do was to have the
need . estimated, rather than fix the Housing Council into a hard an
fast number for the region.

Once the Housing Council has a regional perspective of th
estimated need for low and moderate-income housing, and once, unde
section (b) -- which you referred to -- it has established guideline
for a local municipality to look at these numbers and determine ho
they might sccommodate their fair share, then a municipality will hav
enough instruction, we would hope, to be able to make its ow
calculation of fair share, and the Housing Council will have enoug
reference to make an appropriste review of the municipal calculation.

SENATOR SAXTON: Thank you.

SENATOR LIPMAN: Mr. Pozycki, ] would like to ask a questio
here. From a regional point of view, and an estimate of the region’
number, how in your plan will you prevent municipalities fro
disagreeing, saying, "1 don't deserve to have 600. 1 am smaller tha

another municipality, which only has to provide 2007
MR. POZYCKl: That is really the thrust of our recommende

amendments. We have provided, as Senpator Saxton has pointed out, th
opportunity for an adjustment by the Fair Housing Council of what migh
otherwise be a hard fair, share for the local municipality, based upo
the municipality's proof that infrastructure constraints, fisca
capacity constraints, lack of availsble developable land, 1lack o0

access to transportation facilities for the new low and moderate-incom
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residents, and other factors such as these, will bring about a need for
adjustment in the fair share calculations for the individual town.

We don't believe that this would be a watering down of the
process.” We don't intend it to be such. But, we do want to encourage
punicipalities to come in and make a good-faith effort to accommodate
their fair shere. We felt that the best way to do this was to permit a
municipelity to be sble to argue for adjustment if, in fact, there are
vefy realistic constraints on jmmediate saccommodation of fair share
numbers.

SENATOR LIPMAN: Gerry, do you want to say something? Excuse
me, let me just intraduce Senator Gerry Cardinale, as opposed to
senator Gerry Stockmen.

SENATOR SAXTON: They are usually opposed.

SENATOR LIPMAN: Yes, they are constantly opposed. Senator
Cardinale has just arrived., He is @ member of the State Government
Committee, and I have not introduced him up to this point. Right now
we will hear from Gerry Stockman, who is Vice Chairman of the State
Government Committee.

SENATOR  STOCKMAN: Thank you very much, Madam Chairlady.
Before 1 ask Harry Pozycki a couple of questions about his testimony, 1
would like to take the opportunity, publicly, to compliment him,
especially, and the ad hoc committee, generally, for its work in this
area.

Harry Pozycki is a rare individual. Most of you haven't had
the opportunity, as 1 have had, to get to know him. I have worked
closely with him as he helped me fashion the State Planning Commission
bill, which hopefully is sbout to become law. -While it doesn't
directly deal with Mount Leurel and its dilemmas, it will have an
impact on the growth and development, hopefully, of the State of New
Jersey in a sensible way, as we go into the Zlst Century.

But, you know, from time to time private citizens kind of
spring up who are willing to put in tremendous amounts of time,
thought, and effort in the public interest. We elected officials have
an ulterior motive. Every time we involve ourselves and sit before
public gatherings, such as this, we get some publicity. we get our

names in the papers, and maybe these things help us to get reelected.
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Harry Pozycki isn't running for office. To my knowledge, he
isn't getting paid for the tremendous amount of time end effort he has
put into this issue. I think he speaks with great reason. 1 think he
speaks with great balance. 1 think when the history of this phase of
New Jersey's movement in both the area of planning and particularly in
the area, the sensitive ares, of meeting our housing needs, Harry
Pozycki's name ought to be one of the major figures in resolving that
problem. So, Harry, I wanted to take this opportunity to sey that to
you. Now I will try to put you on the spot a little bit and ask you a
couple of teugh questions -- not really; 1 gquess they won't be too
tough for you. .

1 did want to ask you, Harry -- and I tend to agree with the
direction of the amendments the Committee is taking -- sbout the Warren
Township decision, which 1 know has disturbed a lot of people. 1 know
you are basically familiar with it, and 1 alsuo know that some of my
colleagues think it really is an irrational step. 1 wonder, can you
briefly tell us what, you think that Warren lownship decision is, and
whether you think this bill can deal with it in a time frame and in a
manner that will not wreak havoc in that particular municipality?
That seems to be becoming one of the crying corners, or cause celebre,
as Senator Lipman says, in this struggle. 1 think maybe there is some
misunderstanding about it. Can you just discuss thst with us?

MR. POZYEKI: ] would be happy to, Senator, but before I
begin, may 1 thank you Ffor your compliment. It is the kind of
encouragement that you bave offered me all along which has really drawn
me into this process and made me put in the kind of hours you referred
to. It is that kind of stroking that mekes volunteers, like myself,
work and come back to meetings again and again. You are far too kind.

The Warren Township decision, for those of you who may be
unfamiliar with it, adopted what has been referred to as the Lehrman
formula. Many people have cringed in fear of the at least perceived
rigidity of the Lehrman formula. | kpow that municipalities, at least
some of those I eam familiar with, have pulled out the opinion,

excerpted the formula from it, ran a quick calculstion, and then have

gone into a state of almost permanent shock.
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I think the legislation that is under consideration today,
5.2046, provides for flexibility and adjustments to be made to the
Lehrman formula. 1 don't want to degrade the formula. I think the
courts, without the kind of resources thst the Legislature has, were:
forced to make some sort of calcuiatinn. They were alse forced to act
within the constraints of ongoing litigation. They reached out to the
planning community, and their best ef fort at constructing a formula, to
calculate fair share.

But, the proposals we are meking to emend $-2046 speak to the
peed for flexibility. We went to be able to provide adjustments 1if
there sre bona fide infrastructure constraints, and not simply a town
saying, "Well we don't have the sewer capacity right now to build fair
share; let it go elsewhere." Where there is an inability to get the
infrastructure built -- even if one were to start tomorrow -- in a
sufficient time frame to accommodate new housing, that is a serious

constraint thet has to be considered.
Where there is a limit on the amount of developable land

available for the construction of low and moderate-income housing,
that is a factor that must be considered. And, if 8 municipality's
fiscal capacity is so tight that it cannot bond for sufficient funds to
construct its own housing, that is a factor which must be considered.

This legislation will begin to respond to the need for
adjustments, flexibilities, and perhaps improvements upon the Lehrman
formula. 1 don't think it will provide an immediate solution because
there probably still has to be substantial debate and amendment to the
legislation, and before e legislatiQe consensus comes about it may be
several months before a bill can, even with the greatest hope, be
adopted.

But, 1 do think that if there is legislation, around which
consensus is forming, which provides a flexible formula, the courts
themselves, hy reference to the formula, may adjust the Wasrren Township
decision. The courts have shown an open mind in considering new ideas
regarding the Mount Laurel arena, and they have actually specifically
called for, in the Mount Laurel opinion, 8 legisletive response that

Would take them out of the game.
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So, 1 think that once we are able to provide an adjustable

formula, the courts will give deference to it. 1 think that will go =

long way toward relieving many of the municipalities concerns about the

Warren Township decision.
SENATOR STOCKMAN:  Thank you, Hsrry. You referred to the

fiscal restraints on local municipalities, and you also suggpsted that

subsidization, perhaps by local municipalities, may be 8 partial or ¢

total answer to the builders’ remedy, which is a troublesome concept

snd one that 1 don't think anyone thinks is the wultimete best

solution. What about some role by the State in this area? And, i

particular, what aout the question of -- because of the peculia
the immediate pressures some municipalities face at thi:
ssible available revenue at the State level? A

or disecussion, as t

pressures and
time -~ the apparent po

least st this point there is an open debate,

whether this revenue should be used in the form of o homestead rebate

s reduction in the sales tax, or in a direction of that sort. Do yo

think there is more than coincidence in the fact that we have thi

immediste pressure on some municipalities because of the court decisic

—- whether some have it through their own fault or not; nevertheless i

is there -- which threatens five times more development than woul
otherwise occur, and possibly some resources at the State level whic
could be directed towards this problem and towards  thet

municipalities? Has the Committee talked at all about that? Have yt

given that any thought? Do you think it makes any sense?
MR, POZYCKl: Well, the Committee has deferred the matter

subsidization, st least State subsidization, of the construction of I

and moderate-income housing to the Assembly, upon sadvice to us th
that is the proper forum for such an approprisetion. Howeve
subsidization, 1 might point out from my own personal perspective, C

come from three different sources. The first is, the giv

municipality can float its own bond ordinance and provide some fundi

to either directly build low and moderate-income units, or to of f

developers a subsidy, as opposed to 8 density bonus of four additior

conventional units, for the construction of the low and moderate-ince

units.
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A second source would be voluntary relationship with
comnercial developers, whereby a commercial developer would receive 3
ponus in sgquare footage for development, and in return they would pay
into 8 municipal trust fund, which would then be used to either build
the units or to subsidize a developer, without the need for giving them
pn additional four conventional units.

But, my own studies of this have come to the conclusion that
there would be a need for substantial subsidization funding if we are
to accommodate, in the six~year time frame that is in most master plans
and zoning ordinances that are operative, a sufficient number of low
snd moderate-income wnits to satisfy the needs of our State. 1 have
heard numbers as large 8s $200 thousand in subsidy funds needed over
the next six years. I certainly think that the two sources 1--

SENATOR STOCKMAN: Two hundred thousand?

MR. POZYCKI: I mean $200 million, excuse me. 1 think we can
handle $200 thousand. | stand corrected. Two hundred million dollars
is a number the likes of which 1 don't think can be met by local
funding or even by local funding in sddition to commercial developer
contributions.

So, your point is well taken, that the State will have to
play a major role in providing the subsidies which, it has been said,
can buy down the conventional units that come with the density bonus.
I think that if there are any funds immediately availahle in the State,
those funds should be allocated forthwith to the municipslities that
are now trying to figure out how to face the prospect of five times the
amount of their fair share numbers.

For each unit a municipality can either subsidize or build of
its own accord with State funds, the municipality enjoys 3 reduction of
four conventional units. 1 think that is a benefit which any
municipality that faces a Mount Laurel settlement, a Mount Laurel
order, or even the threat of litigation, would certainly be well served
to suppart.

SENATOR STOCKMAN: Thank you. 1 have no further guestions.
SENATOR LIPMAN: Senator Cardinale.
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SENATOR CARDINALE: Mr. Pozycki, let not Gerry Stockman be
the only one to give you a few nice words at the outset. 1 want to say
that, despite some basic disagreement, 1 can sense in what you have
been presenting, a moderation in the prior positions some of those who
have been involved in the initial drafting and initial ipput, with
respect to this whole question, have taken.

Despite all of that, 1 think it still]l contains a number of
features which 1 find will probably be objectionable to a great portion
of the population of this Stete. Quoting back to you some language you
just used, you mentioned the recalcitrance of some municipalities. I
think, inherent in all of what has led us to the point we are at today
is an attitude on the part of those who pursued these policies that the
municipalities, as some sort of detached entity, are reluctant to do
what is right. Yet, those municipalities are made up of people who are
represented by elected officiels, officisls who were elected by an
electorate that has greater knowledge of the policies they were going
to follow than those who elect us, or, indeed, than those who elected
most of the people -- if any of them are elected -- who are part of
your ad hoc committee. 1 still find a great deal lacking, probably
because of a lack of consideration regarding the interests of the
people at the lowest level of our government, in what you have
proposed.

Rather than take esch individual portion of that proposal, |
would like to center on one subject. You have indicated that there is
a lack of resources on the municipal level to enact the palicies which
your group considers to be fair. As ] look at this issue, I see that
the Public Advocate, the courts, and many other aspects of government
have used the resources which are available to them to promote this
policy. Whereas, the municipalities -- many of them individually, and
collectively -- have done very, very little, but those who have done
something have had to call upon the very limited resources ayasilable to
them, Many of them are volunteer governments that do not have
full-time elected officials serving in those governments; therefore,
they have had to volunteer a greet deal of time. Most of the
opposition to this policy could be characterized as opposition from the

grass roots, not from government.

22



I recognize that some of the movement toward this policy is

" alsc 8 grass roots movement. To that extent, I applsud it. However,

since you already recognize that there is e limit on the resources of
the municipalities, would your group consider, or have you considered,
allowing the municipalitieé some funding from the State, which would
allow them to match the resources that have been used to promote the
policies that are now, through an attempt in this bill, to be
institutionalized in our State? As a second matter, this will give
those very municipalities and grass roots people an opportunity to
express themselves -- in the democratic form of government which we
enjoy -- by putting on the ballot S5CR-24, which is an alternate policy
that we are going to discuss here today. If you do not support either
of these alternatives, ! would just like you to explain to me why you
can still consider yourselves -- and the Public Advocate has had a
great des]l to do with your group -- as advocates of the public, or as
sdvocates of a democratic form of government. Because what is at the
heart of what ] see back in my own district I could not agree with
more, and that is that this seems to be a policy which cannot stand on
its own, which does nat have public support, and which can only be put
in place by some group acting in a dictstorial fashion and imposing it
on the rest of society. (spplause)

MR, POZYCKI: First of all, -let me suggest that the word
recalcitrance was not a word which I had a hand in creating. It was
used by the courts. | am merely referring to the decision of the
courts over the past 10 years, snd their estimate of municipal inaction
in terms of the construction of low and moderate-income hausing.

Second, 1 would like to point out, Senator, that 1 have
served as an elected official, and 1 have great sympathy for the
municipal position, having been one of those volunteers serving in a
small municipality that did not have & great deal of funds, Therefore,
I have o very close understanding of the problems you have outlined. i
8m certainly not insensitive to them.

I would like to point out further that there are
Fepresentatives on our' Committee from municipal government who have

b ; . . )
een helplng to fashion the kind of moderation you referred to earlier
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-- the kind of compromise which is necessary to pull the Mount Laure:
issue out of the arena of the courts and place it in the hands of th
people, be they the people represented by the Stste Legislature or b
local government.

As was indicated in my previous remarks, the Mount Laure:
opinion stripped the local municipalities of their presumption of
validity, the presumption that they understood their towns well enoug!
to devise a rational course of development for their municipalities.
This legislation seeks to restore the presumption of validity to eacl
municipality that wishes to comply.

I think if blame needs to be placed, it should not be placec
on those who seek to develop a workable response to Mount Laurel; it
should be placed on those legislators who are not willing to grapple
with an immediate leqgislative solution. Every day that we waste in not
trying to work with the kind of legislation that is before this
Committee today, results in further court orders and court settlement:
that impose five times the amount of housing a municipality may be
prepared to absorb in relation to its fair share obligations.

I don't think that the municipalities have acted as consciout
demons, recalcitrant against their affirmetive obligstions. Planning
is 8 new and emerging science. Some even refer to it as an art. Ac
little as ten years ago, 1 think it was almost one of the ter
commandments of municipal governments that high density housing meant
tax burden, ratber than something that could support a municipal ta»
base. Recent studies that have been developed by the State, and by the
various universities of this State, have pointed out that apartment
development is not necessarily B8 tax burden, and it can often ever
generate a tax surplus, We are all just coming to recognize that we
can accommodate different forms of housing, from large-scale,
single-family houses on large lots-- I mean, previously, if you rode
through the State of New Jersey you could hardly go a few miles without
seeing a given town's name, saying such-and-such municipality invites
industry. You never saw one that said it invited housing.

However, today we are coming to realize that we have

sufficient capacities in our schools and the tex ratable that comes
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